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NOTICE

THIS DOCUMENT IS A VERY IMPORTANT LEGAL DOCUMENT WHICH EACH
POTENTIAL RESIDENT AND OWNER OF REAL PROPERTY WITHIN THE ESTATES AT
WEST HIGHLANDS SUBDIVISION SHOULD READ AND UNDERSTAND. THIS
DOCUMENT DETAILS THE OBLIGATIONS AND RESPONSIBILITIES OF ALL OWNERS
OF SUCH REAL PROPERTY.

THE DECLARANT EXPRESSLY DISCLAIMS ANY REPRESENTATIONS, WARRANTIES,
STATEMENTS OR INFORMATION NOT SET FORTH HEREIN OR IN ANY WRITTEN
DOCUMENT EXECUTED BY DECLARANT. ANY REPRESENTATIONS OR
WARRANTIES MADE BY ANY REAL ESTATE BROKER OR AGENT OR OTHER
PERSON CONCERNING THE TOTAL OR THE TYPES OF ASSESSMENTS TO BE LEVIED
AGAINST AN OWNER SHOULD BE DISREGARDED IN THEIR ENTIRETY AND IN ALL
EVENTS THE TERMS AND CONDITIONS OF THIS DECLARATION SHALL CONTROL.

POTENTIAL RESIDENTS AND OWNERS ARE ADVISED TO REVIEW THIS
DECLARATION WITH THEIR LEGAL AND OTHER ADVISORS PRIOR TO ACQUIRING
ALOT. |
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DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND
EASEMENTS
FOR
ESTATES AT WEST HIGHLANDS SUBDIVISION

THIS DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS, AND
EASEMENTS FOR ESTATES AT WEST HIGHLANDS SUBDIVISION (“Declaration™) is
made this __ day of July 2022, by Estates 81, LLC, an Idaho.limited liability company
(hereinafter referred to as “Declarant”).

ARTICLE 1

RECITALS
1.1. Property Covered.

The property subject to this Declaration is the property legally described on the attached
Appendix A, and as depicted in the final Plat of the Estates at West Highlands Subdivision No. 1,
recorded in the records of Canyon County, Idaho, as Instrument No. 2022-034621 on July 14,
2022 and attached hereto as Appendix B, along with any Phases made subject to this Declaration
by recorded Supplemental Declarations.

1.2. Purpose of Declaration.

The purpose of this Declaration is to set forth the basic restrictions, covenants, limitations,
easements, conditions, and equitable servitudes (collectively, the “Restrictions”) that will apply to
the Subdivision and the use of any and all portions of the Subdivision. The Restrictions are designed
to protect, enhance and preserve the value, amenities, desirability, and attractiveness of the
Subdivision; to ensure a well-integrated, high-quality development, and to guarantee adequate
maintenance of the Common Area, including any improvements located thereon, in a cost effective
and administratively efficient manner. '

1.3.. Residential Development.\

Estates at West Highlands Subdivision is planned as a residential subdivision that Declarant
currently intends to develop in accordance with existing development approvals obtained by
Declarant from the City of Middleton or any other development plans for which Declarant may
from time to time obtain approval from the City of Middleton. Any development plans for the Real
Property in existence prior to or following the effective date of this Declaration are subject to
change at any time by Declarant and impose no obligation on Declarant as to how the Real Property
is to be developed or improved.
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ARTICLE 2
DECLARATION

Declarant hereby declares that the Subdivision, and each Lot, parcel, or portion thereof, is
and/or shall be held, sold, conveyed, encumbered, hypothecated, leased, used, occupied, and
improved subject to the following terms and Restrictions, all of which are declared and agreed to
be in furtherance of a general plan for the protection, maintenance, subdivision, improvement, and
sale of the Subdivision, and to enhance the value, desirability and attractiveness of the Subdivision.
The terms and Restrictions set forth herein shall run with the land constituting the Subdivision, and
with each estate therein, and shall be binding upon any person having or acquiring any right, title
or interest in the Subdivision or any Lot, parcel, or portion thereof; shall inure to the benefit of
every other Lot, parcel, or portion of the Subdivision and any interest therein; and shall inure to the
benefit of and be binding upon Declarant, each person or Owner having or holding an interest in
the Subdivision and such person’s or Owner’s successors in interest, and may be enforced by
Declarant, any Owner or Owner’s successors in interest, any person having or holding an interest
in the Subdivision or such person’s successors in interest, or by the Association. In the event of any
conflict between this Declaration and any other of the Project Documents, this Declaration shall
control. '

Notwithstanding anything herein to the contrary, until one hundred percent (100%) of all
Lots in the Subdivision are transferred by Declarant, no provision of the Declaration shall be
construed as to prevent or limit Declarant’s right to complete development of Estates at West
Highlands Subdivision, including any subdivision or re-subdivision thereof, and to construct
improvements thereon, nor Declarant’s right to use and maintain model homes, construction, sales
or leasing offices or similar facilities on any portion of the Real Property, including the Common
Area, nor Declarant’s right to post signs incidental to construction, sales or leasing.

ARTICLE3 .
DEFINITIONS
“Articles” shall mean the Articles of Incorporation of the Association.

“Association” shall mean Estates at West Highlands Subdivision Homeowners
Association, Inc., an Idaho nonprofit corporation, or its successors, organized and established by
Declarant to exercise the powers and carry out the duties set forth in this Declaration or any
Supplemental Declaration.

“Assessments” shall mean those payments required of Owners, as Members, including,
without limitation, Regular, Special or Limited Assessments as provided in this Declaration.

“Board of Directors” or “Board” shall mean any dﬁly qualified board of directors, or
other governing board or individual, if applicable of the Association.

“Bylaws” shall mean the Bylaws of the Association.

“Common Area” shall mean any or all parcels of real property in which the Association
holds an interest or which is held or maintained for the benefit of the Association and its Members
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(including personal property, real property and/or improvements located thereon), including
without limitation, all parcels that are designated on a recorded Plat or otherwise by Declarant as
roads, common area lots, streets, drives, parking areas or drives, common open space, pastures,
wildlife habitat, common landscaped areas, storage facilities, recreational facilities and other
amenities and facilities. Common Area may be established from time to time by Declarant on any
portion of the Real Property by describing such area on a recorded Plat, by granting or reserving it
in a deed or other instrument, or by designating it as such in this Declaration. In addition, the
Association may acquire any Common Area it deems necessary and/or beneficial to the Real
Property. Common Area may include easement and/or license rights. Common Area includes Lot
1, Block 1, Lot 1, Block 3, Lot 1, Block 4, Lot 1, Block 5 and Lot 2, Block 6 and any improvements
thereto. -

“Declarant” shall mean the undersigned, Estates 81, LLC, an Idaho limited liability
company, or its successors in interest, or purchaser of undeveloped Lots in the Subdivision to whom
Declarant’s rights under this Declaration are expressly transferred in accordance with Section 18.7
below. '

“Declaration” shall mean this document as may be supplemented from time to time with
a Supplemental Declaration, and shall include any amendment or restatement of this Declaration:
where the context require§.

“Design Committee” shall mean the Design Committee as described in Articles 10 and 11.

“Director” or “Directors” shall mean members of the Board.

“Lot” or “Lots” shall mean any Lot (or collection of Lots) within any Phase of Estates at
West Highlands Subdivision as specified or shown on a Plat or by Supplemental Declaration but
excluding any Common Area. Each Lot is intended to be used for residential purposes and subject
to the terms and conditions set forth herein.

“Member” shall mean an Owner holding a membership of the Association, includiﬂg
Declarant.

~ “Owner” shall mean the record owner, whether one or more persons or entities, including
Declarant, of the fee simple title to any Lot, but excluding those having such interest merely as

security for the performance of an obligation, and the Owner’s successors, heirs and assigns. Where -

any Lot is the subject of an installment contract of sale, the vendee under the contract shall be
considered the Owner. :

“Phase” shall mean a defined portion of the Real Property which has been designated as a
Phase by Plat and/or recorded Supplemental Declaration. Each Phase shall contain one of more
residential Lots and may, in Declarant’s discretion, be managed to the extent permitted herein or
by Supplemental Declaration.

“Plat” shall mean any subdivision plat covering any portion of the Real Property as
recorded in the Canyon County, Idaho Recorder’s Office, particularly including but not limited to
those certain Plats for Estates at West Highlands Subdivision No. 1, attached as Appendix B,
recorded in the records of Canyon County, Idaho, as amended and supplemented from time to time.
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“Pressurized Irrigation System” shall mean that certain irrigation system for the
Subdivision as further described in Article 13.

“Project Documents” shall mean the basic documents creating and governing the Real
Property including, without limitation, this Declaration, any Supplemental Declaration, the
Articles, the Bylaws, Design Guidelines, and any procedures, rules, regulations or policies adopted
under such documents by the Association, the Board or the Design Committee.

“Residence” shall mean that portion or part of any Structure intended to be occupied by
one family as a dwelling, together with attached or detached garage and the patlos porches, decks,
and steps annexed thereto.

“Storm Drainage Facility” shall mean that certain storm drainage system — consisting of
curb and gutter, inlets, storm drain manholes, pipes and sand and grease traps — that collects,
transports, and disposes storm water run-off for the Subdivision o

“Structure” shall mean the broadest legal definition attributable to the term “structure.”
For purposes of construction, the term “Structure” shall mean, but not be limited to any building,
construction, fabrication, assembly, or production of any manmade work artificially built up or
composed of parts joined together in some definite manner whether of a permanent or temporary
nature and whether movable or immovable. '

“Subdivision” or “Estates at West Highlands Subdivision” or “Real Property” shall
mean the property legally described in Appendix A subject to this Declaration and any property
subject to this Declaration by recorded Supplemental Declarations, including without
limitation, each Lot, parcel, and portion thereof and interest therein.

“Supplemental Declaration” shall mean any Supplemental Declaration including
additional covenants, conditions and restrictions that may be adopted by Declarant with respect
to any Phase or any portion of the Real Property or any property annexed and subject to this
Declaration, as provided further herein. ‘

“Water Rights” shall mean all water and all rights and entitlements to receive water
that have been placed to beneficial use upon, or are otherwise appurtenant to or associated with
the Real Property, including, without limitation, (1) all licenses, permits, claims, permit
applications, contracts, and storage entitlements; (2) all ditch or canal company shares and/or
entitlements to receive water from any such company or from any irrigation district or other -
water delivery entity; and (3) all ditch rights, easements or rights-of-way associated with any
irrigation or other water delivery ditch, canal, lateral, or pipeline. Water Rights shall also
specifically include the above-described rights to the use of water appurtenant to the Real
Property as of the effective date of this Declaration, and all such rights hereafter acquired by
the Declarant or the Association for the benefit of the Real Property.
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ARTICLE 4

OWNERS’ ASSOCIATION
4.1. Organization.

Declarant shall organize the Association as an Idaho nonprofit corporation under the
provisions of the Idaho Code relating to nonprofit corporations. The Association shall be
charged with the duties and invested with the powers prescribed by law and set forth in the
Articles, Bylaws, and this Declaration. Voluntary dissolution of the Association is prohibited
without the approval of the City of Middleton. The Project Documents, as adopted and duly
amended shall be deemed covenants running with the ownership of the Lots and shall be
binding upon the Owners as if recited verbatim herein. The Association shall be governed by a
Board of Directors elected in the manner set forth in the Bylaws. Neither the Articles nor the
Bylaws shall be amended or otherwise changed or interpreted so as to be inconsistent with this
Declaration. Declarant grants the Association a revocable, non-exclusive license to use the
name “Estates at West Highlands Subdivision” for the sole purpose of identifying the
Association.

4.2. Membership.

The Members of the Association shall be comprised of all Owners. No Owner, except
Declarant, shall have more than one membership or vote in the Association. Membership shall be
appurtenant to and may not be transferred, pledged assigned, alienated, or otherwise separated from
ownership of a Lot. Ownership of a Lot shall be the sole qualification for membetrship. Each lessee,
renter, or other occupant of a Lot not eligible for membership shall be subject to all obligations and
responsibilities of membership with respect to the Project Documents but shall not, at any time,
be entitled to vote on any matter affecting the Association.

4.3. Powers.

The Association.shall have all the powers of a non-profit corporation organized under the
applicable provisions of the Idaho Code subject only to such limitations upon the exercise of such
powers as are expressly set forth in the Project Documents. The Association shall have the power
and authority to do any and all lawful things which may be authorized, required or permitted to be
done by the Association under Idaho law and under the Project Documents, and to do and perform
any and all acts which may be necessary to, proper for, or incidental to the proper ownership,
management and operation of the Common Area and the Association’s other assets, including
water rights received from Declarant, and the performance of the other respons1b111t1es herein
assigned, including, by way of illustration and not limitation:

4.3.1 Assessments. The Association shall have the power to levy Assessments and
to enforce payment of such Assessments, all in accordance with the provisions of this Declaration.
This power shall include the right of the Association to levy Assessments on any Owner of any
portion of the Real Property to cover the operation and maintenance costs of the Common Area.

4.3.2 Right of Enforcement. The Association shall be the primary entity responsible
for enforcement of this Declaration, and the Association shall have the full right, power and
authority from time to time in its own name, on its own behalf, or on behalf of any Owner or
Owners who consent thereto, to commence and maintain actions and suits to restrain and enjoin
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any breach or threatened breach of the Project Documents, and to enforce by injunction or
otherwise, all provisions hereof

433 Delegation of Powers. The Association shall have the authority to delegate
any of its power and duties to committees, officers, employees, or to any Person to act as manager,
and to contract for the maintenance, repair, replacement, and operation of any Common Area.
Neither the Association nor the members of its Board shall be liable for any omission or improper
exercise by the manager of any such duty or power so delegated. All contracts for management of

~any Common Area shall be for a term not exceeding one (1) year and shall be subject to review by
the Board upon the Class B Member Termination Date.

4.3.4 Association Rules. The Association shall have the power to adopt, amend and
repeal by majority vote of the Board such rules and regulations as the Association deems
reasonable and appropriate. The Association may govern the use of the Common Area by the
Owners, their families, invitees, licensees, lessees, or contract purchasers, including, without
limitation, the use of Common Area for organized recreational activities; provided, however, that
any Association Rules shall apply equally to all Owners and shall not be inconsistent with this
Declaration, the Articles, or the Bylaws. A copy of the Association Rules, as they may from time
to time be adopted, amended, or repealed, shall be mailed or otherwise delivered to each Owner.
Upon such mailing or delivery, the Association Rules shall have the same force and effect as if
they were set forth in and were a part of this Declaration. In the event such Association Rules are
inconsistent with or less restrictive than any other provisions of this Declaration, the Articles,
Bylaws and/or any design guidelines of the Design committee, the provisions of the Association
Rules shall be deemed to be superseded by the provisions of this Declaration, the Articles, Bylaws
or any design guidelines of the Design Committee to the extent, but only to the extent, of any such
inconsistency. :

4.3.5 Improvements Within Public Right-of-Way. The Association shall have the
power-to maintain, improve, operate, repair and replace any facilities and improvements, including,
without limitation, Common Area, drainage systems or facilities, bridge facades, pathways,
landscape islands or median strips, and landscaping or landscaping improvements located in any
public rights-of-way which the Association is obliga\lted, or otherwise deems advisable, to maintain,
operate, repair and replace pursuant to any Plat, or any license, easement or other agreement.

4.3.6 Emergency Powers. The Association shall have the power to enter upon any
portion of the Real Property (but not inside any building constructed thereon) in the event of any
emergency involving illness or potential danger to life or property or when necessary in connection
‘with any maintenance or construction for which the Association is responsible. Such entry shall be
made with as little inconvenience to the Owner as practicable, and any damage caused thereby shall
be repaired by and at the expense of the Association.

4.3.7 Licenses, Easements and Rights-of-Way. The Association shall have the
power to grant and convey to any third party such licenses, easements, and rights-of-way in, on, or
under the Common Area as may be necessary or appropriate for the orderly maintenance,
preservation and enjoyment of the same, and for the preservation of the health, safety, convenience
and the welfare of the Owners, for the purpose of constructing, erecting, operating or maintaining
the following:
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: 4.3.7.1 Underground lines, cables, wires, conduits or other devices for the
transmission of electricity or electronic signals for lighting, heating, power, telephone, television
or other purposes, and the above ground lighting stanchions, meters, and other facilities associated
with the provisions of lighting and services; :

4.3.7.2 Public sewers, storm drains, water drains and pipes, water supply
systems, sprmklmg systems, heating and gas lines or pipes, and any similar public or quasi-public
improvements or facilities; and

4.3.7.3 Mailboxes and sidewalk abutments around such mailboxes or any
service facility, berm, fencing and landscaping abutting Common Area, public and private streets
or land conveyed for any public or quasi-public purpose including, without limitation, pedestrian
and bicycle pathways.

4.3.8 Newsletter. If it so elects, the Association shall have the power to prepare and
distribute a newsletter on matters of general interest to Members of the Association, the cost of
which shall be included in Regular Assessments;

4.3.9 Other. The Association shall have such other and further powers as the
Association Board deems reasonable and appropriate, it being the intent of Declarant that the
Association have broad power and authority consistent with the Project Documents and applicable
law. , |
\

4.4. Duties.

In addition to duties necessary and proper to carry out the powers delegated to the
Association by the Project Documents, without limiting the generality thereof, the Association or
its agents, if any, shall have the authority and the obligation to conduct all business affairs of the
Association and to perform, without limitation, each of the following duties:

4.4.1 Operation and Maintenance of Common Area. Operate, maintain, and
otherwise manage or provide for the operation, maintenance, and management of the Common
Area, including the repair and replacement of property damaged or destroyed by casualty loss,
including any signs placed at the entrances to, or otherwise in the vicinity of the Real Property. The
Association shall, at Declarant’s discretion, operate and maintain all properties owned by Declarant

‘which are designated by Declarant for temporary or permanent use by Members of the Association.

4.4.2 Operation and Maintenance of Irrigation System. Operate and maintain or
otherwise provide for the operation and maintenance of the Pressurized Irrigation System described
in Article 13, including all facilities connected to the irrigation pump station. The duty to Operate
and maintain or otherwise provide for the operation and maintenance of the Pressurized Irrigation
System must bg fulfilled in accordance with the terms of the Shared Irrigation Facilities Agreement,
dated July 022, and recorded as Instrument No. 2022-036031 ' jn the records of Canyon
County, Idaho. ThlS Shared Irrigation Facilities Agreement is attached hereto for reference as
Appendix C.

4.4.3 Reserve Account. Establish and fund one or more reserve accounts with a
reputable banking institution or savings and loan association or title insurance company authorized
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to do business in the State of Idaho, which reserve accounts shall be dedicated to the costs of repair,
replacement, maintenance, and improvement of the Common Area.

4.4.4 Maintenance of Berms and Retaining Walls. Maintain any berms, retaining
walls, and water amenities within and abutting any Common Area.

4.4.5 Improvements in the Public Right-of-Way. Maintain, improve, operate, repair,
and replace the facilities and improvements described in Sectlon 43.5.

4.4.6 Taxes and Assessments. Pay all real and personal property taxes and
Assessments separately levied against the Common Area, the Association and/or any property
owned by the Association. Such taxes and Assessments may be contested or compromised by the
Association, provided, however, that such taxes and Assessments are paid or a bond insuring
payment is posted prior to the sale or disposition of any property to satisfy the payment of such
taxes and Assessments. In addition, the Association shall pay all other federal, state and/or local
taxes, including income or corporate taxes levied against the Association in the event that the
Association is denied the status of a tax-exempt corporation.

4.4.7 Water and Other Utilities. Acquire, provide and/or pay for water, sewer,
garbage disposal, refuse and rubbish collection, electrical, telephone and gas and other necessary
services for the Common Area, and to own and/or manage for the benefit of the Subdivision all
water rights and rights to receive water held by the Association, whether such rights are evidenced
by license, permit, claim, decree, stock ownership or otherwise.

44.8 Rule Making. Make, establish, promulgate, amend and repeal such
Association Rules as the Board shall deem advisable.

4.4.9 Insurance. Obtain insurance from reputable insurance companies authorized
to do business in the State of Idaho, and maintain in effect any insurance policy the Board deems
necessary or advisable, and to the extent possible to obtain, including, without limitation the
_following policies of insurance:

4.4.9.1 Fire insurance including those risks embraced by coverage of the
type known as the broad form “All Risk” or special extended coverage endorsement on a
blanket agreed amount basis for the full insurable replacement value of all improvements,
equipment and fixtures located within the Common Area;

4.4.9.2 Comprehensive public liability insurance insuring the Board, the
Association, Declarant, and the individual grantees, tenants, agents and employees,
invitees, and guests of each of the foregoing against any liability incident to the ownership
and/or use of the Common Area. Limits on liability of such coverage shall be as follows:
Not less than One Million Dollars ($1,000,000) per person and One Million Dollars
($1,000,000) per occurrence with respect to personal injury or death, and One Million
Dollars ($1,000,000) per occurrence with respect to property damage as adjusted by the
Board from time to time;

4.4.9.3 Full coverage directors’ and officers’ liability insurance with a limit
of at least Two Hundred Fifty Thousand Dollars ($250,000) as adjusted by the Board from
time to time;
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4.4.9.4 Such other insurance, including motor vehicle insurance and
worker’s compensation insurance, to the extent necessary to comply with all applicable
laws and indemnity, faithful performance, fidelity and other bonds as the Board shall deem
necessary or required to carry out the Association functions or to insure the Association
against any loss from malfeasance or dishonesty of any employee or other person charged
with the management or possession of any Association funds or other property;

4.4.9.5 The Association shall be deemed trustee of the interests of all
Owners in connection with any insurance proceeds paid to the Association under such
policies, and shall have full power to receive such Owner’s interests in such proceeds and
to deal therewith; and

4.4.9.6 Insurance premiums for the above insurance coverage shall be
deemed a common expense to be included in the Regular Assessments levied by the
Association.

4.4.10 Enforcement of Restrictions and Rules. Perform such other acts, whether or
not expressly authorized by this Declaration, as may be reasonably advisable or necessary to
enforce any of the provisions of the Project Documents and any and all laws, ordinances, rules, and
regulations of Canyon County also including, without limitation, the recordation of any claim of
lien with the Canyon County Recorder’s Office, as more fully provided herein. '

4.5. Manager.

The Association may employ or contract for the services of a professional manager or
management company (“Manager”), provided that no such employment or contract shall have a
term of more than one (1) year, and each such contract shall be subject to cancellation by the
Association with or without cause and without payment of a termination fee. The Manager so
employed or contracted with shall not have the authority to make expenditures chargeable against
the Association except upon specific prior written approval and direction by the Board. The
Board shall not be liable for any omission or improper exercise by such Manager of any such
duty, power or function so delegated by or on behalf of the Board. The Association may contract
with Declarant or any affiliate of Declarant to act as Manager pursuant to the terms of this
Section.

4.6. Personal Liability.

No Member of the Board, or member of any committee of the Association, or any officer
of the Association or Declarant, or the Manager, if any, shall be personally liable to any Owner,
or to any other party, including the Association, for any damage, loss or prejudice suffered or
claimed on the account of any act, omission, error or negligence of the Association, the Board,
the Manager, if any, or any officer, committee, or other representative or employee of the
Association, Declarant or the Design Commiittee , provided that such person, upon the basis of
such information as may be possessed by such Person has acted in good faith without willful or
intentional misconduct.
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ARTICLE 5

/

OWNERS’ ASSOCIATION CONTROL
5.1. Control of Affairs of Association.

The Declarant shall appoint the Board and control the Association until administrative
responsibility for the Subdivision is turned over to the Owners. On the date that is not later than
ninety (90) days after the Class B Member Termination Date (defined below), Declarant shall call
a meeting and at such meeting shall turn over administrative responsibility for the Subdivision to

the Owners. At the meeting, the Declarant shall deliver to the Association:
" ‘ {

5.1.1 The original or a photocopy of the recorded Declaration and copies of the
Bylaws and the Articles of Incorporation of Estates at West Highlands Subdivision Homeowners
Association, Inc. and any supplements and amendments to the Articles or Bylaws;

s

5.1.2 The minute books, inéluding all minutes, and other books and records of the
Association and the Board of Directors;

‘5.1.3 All rules and regulations adopted by the Declarant;

5.1.4 Resignations of officers and members of the Board of Directors who are
concurrently resigning;

5.1.5 Records of all property tax payments for the Common Area to be administered
by the Association; '

i

5.1.6 Copies of any income tax returns filed by the Declarant in the name of the
Association, and supporting records for the returns;

5.1.7 A copy of the following, if available:

5.1.7.1 The as-built architectural, structural, engineering, mechanical,
electrical and plumbing plans; ‘

5.1.7.2 The original specifications, indicating all subsequent material
changes;

, 5.1.7.3 The plans for underground site service, site‘grading, drainage and
landscaping together with cable television drawings; and

. 5.1.7.4 A list of any general contractor and the electrical, heating and
plumbing subcontractors responsible for construction or installation of any improvements on
the Common Area;

5.1.8 Insurance policies;

5.1.9 Copies of any occupancy permits issued for the Subdivision;

14
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5.1.10 A list of any written warranties on the Common Area that are in effect and
the names of the contractor, subcontractor, or supplier who made the installation for which the
warranty is in effect;

5.1.11' Employment or service contracts in which the Association is one of the
contracting parties or service contracts in which the Association or the Owners have an obligation
or responsibility, directly or indirectly, to pay some or all of the fee or charge of the person
performing the service; and

5.1.12 Any other contracts to which the Association is a party.

Declarant shall have full control of the Association by means of its Class B voting rights
until those rights end and Declarant turns over control to the Owners by the election of a new Board
of Directors in the manner prescribed in the Bylaws.

5.2. Voting Rights.
The Association shall have two classes of voting memberships:

5.2.1 Class A Members. The “Class A Members” shall be all Owners of Lots, with
the exception of the Declarant for so long as Declarant is the Class B Member. Until the Class B
Member Termination Date (defined below), the Class A Members shall not be entitled to vote upon
any matter. Upon the Class B Member Termination Date, Class A Members shall be entitled to one
(1) vote (fractional votes are not allowed) for each Lot owned by each such Class A Member. When
more than one (1) person holds an interest in any Lot, all such persons shall be Class A Members
-and the vote for such Lot shall be exercised as they among them determine, but in no event shall
more than one (1) vote be cast with respect to any Lot. Upon the Class B Member Termination
Date, Declarant shall become a Class A Member and shall be entitled to one (1) vote for each Lot
owned by the Declarant.

5.2.2 Class B Member. The “Class B Members” shall be the Declarant, and its
successor(s) in title to which successor the Declarant has specifically granted such Class B voting
rights in writing; provided, that if such voting rights are not so granted, such successor shall be -
considered to be a Class A Member with respect to each Lot owned. The Declarant (and its -
successors in title to whom the Declarant has granted the Class B voting rights, as provided above)
may act by and through its designated representative (hereinafter “Declarant’s Delegate”). The
Class B Members shall be the only voting Members of the Association entitled to one (1) vote for
each Lot owned until the Class B Member Termination Date. Upon the latest to occur of the
following events, the Class B membership and Class B voting rights shall be converted to Class A
membership: (1) the date upon which the Declarant (and its successors in title to whom the
Declarant has granted the Class B voting rights, as provided above) no longer owns any property
or Lot within the Subdivision; (2) the date Declarant (and its successors in title to whom the
Declarant has granted the Class B voting rights, as provided above) informs the Board in writing
that it no longer wishes to exercise its rights as the Class B Member hereunder; or (3) December
31, 2042. Such date shall be the “Class B Member Termination Date.” Until the Class B
Member Termination Date, no Class A Member shall have any voting rights in the
Association.
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ARTICLE 6
PROPERTY RIGHTS IN THE COMMON PROPERTIES
6.1. Members’ Easément of Enjoyment.

The Declarant has conveyed or will convey the Common Area to the Association. Every
Member shall have an easement for the use, protection, and maintenance of the Common Area,
which shall not be accessible to any Member. Such easements for the Common Area shall be
appurtenant to and shall pass with the title to every Lot; subject, however, to the following
limitations:

6.1.1 The right of the Association, acting by and through its Board, to grant
easements for public utilities or for other public purposes consistent with the intended use of the
Common Area. Such action shall be preceded by written notice of the action to every Class A
Member not less than ten (10) nor more than ninety (90) days prior to such action.

6.1.2 The right of the Association to sell, convey or subject to a security interest any
portion of the Common Area subject to such conditions as may be agreed to by the Members
entitled to vote thereon. No such sale, conveyance or creation of a security interest shall be effective
unless an instrument signed by Members comprising no less than two-thirds (2/3rds) of the total
voting power of the Association, if any, has been recorded in the appropriate records of Canyon
County, Idaho, agreeing to such sale, conveyance or creation of security interest. Written notice of
the proposed action shall be sent to every Member not less than thirty (30) nor more than ninety

- (90) days prior to such vote.

6.1.3 The right of the Board of Directors of the Association to promulgate
‘reasonable rules and regulations governing protection and maintenance of the Common Area.

6.1.4 The power to grant and convey to any third party such licenses, easements,
and rights-of-way in, on or under the Common Area as may be necessary or appropriate for the
orderly maintenance, preservation, and enjoyment of the same, and for the preservation of the
health, safety, convenience, and welfare of the Owners, for the purpose of constructing, erecting,
operating, or maintaining the following:

6.1.4.1 Underground lines, cables, wires, conduits, or other devices for the
transmission of electricity or electronic signals for lighting, heating, power; telephone, television,
or other purposes, and the above ground lighting stanchions, meters, and other facilities associated
with the provisions of lighting and services;

6.1.4.2 Public sewers, storm drains, water drains and pipes, water supply
systems, sprinkling systems, heating and gas lines or pipes, and any similar public or quasi-public
improvements or facilities; and

6.1.4.3 Mailboxes and sidewalk abutments around such mailboxes or any
service facility, berm, fencing and landscaping abutting common areas, public and private streets
or land conveyed for any public or quasi-public purpose including, without limitation, pedestrian
and bicycle pathways.
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N ARTICLE 7

EASEMENTS
7.1. Easements of Access.

‘ Declarant expressly reserves for the benefit of the Real Property and the Association
reciprocal easements of ingress and egress for all Owners to and from their respective Lots for
installation and repair of utility services, across and upon adjacent Lots and Common Area resulting
from the normal use of adjoining Lots and Common Area, and for necessary maintenance and
repair of any improvement thereon, including, without limitation, fencing, retaining walls, lighting
facilities, mailboxes and sidewalk abutments, trees and landscaping. Such easements may be used
by Declarant, and by all Owners, their guests, tenants and invitees, residing on or temporarily
visiting the Real Property, for pedestrian walkways, vehicular access, and such other purposes
reasonably necessary for the use and enjoyment of a Lot or the Common Area.

7.2. Drainage and Utility Easements.

The Owners of Lots are hereby restricted and enjoined from constructing or altering any
improvements upon any drainage or utility easement areas as shown on the Plat or otherwise
designated in any recorded document which would interfere with .or prevent the easement from
being used for its intended purpose; provided, however, that any Owner, Association, or the
Declarant owning a Lot upon which such easement is located, shall be entitled to install and
maintain landscaping on such easement areas, subject to approval by the Design Committee, so
long as the same would not interfere with or prevent the easement areas from being used for their
intended purposes. Any damage sustained to such improvements on the easement areas as a result
of legitimate use of the easement area shall be the sole and exclusive obligation of the Owner of
the Lot where improvements were so damaged, or in the event the easement area where
improvements were so damaged is located in a Common Area, the Association shall be
responsible for the damage sustained and may impose a Special or Limited Assessment therefore.

7.3. General Landscaping.

An easement is hereby reserved to the Declarant and the Association, its contractors,
employees, and agents, to enter those portions of Lots, for the purpose of installing, maintaining,
replacing, and restoring exterior landscaping, and natural vegetation and habitat. Such landscaping
activity shall include, by way of illustration and not of limitation, the mowing of lawns, irrigation,
sprinkling, tree and shrub trimming and pruning, walkway improvement, seasonal planting, and
such landscaping activities within the Real Property as the Association shall determine to be
necessary from time to time.

7.4. Declarant’s Rights Incident to Construction.
Declarant, for itself and its successors and assigns, hereby retains a right and easement of

ingress and egress over, in, upon, under, and across the Real Property and the right to store materials
thereon and to make such other use thereof as may be reasonably necessary or incident to the
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construction of the improvements on that portion of the Real Property owned by Declarant;
provided, however, that no such rights shall be exercised by Declarant in such a way as to
unreasonably interfere with the occupancy, use, enjoyment, or access to an Owner’s Lot by that
Owner or such Owner’s family, tenants, employees guests, or invitees.

7.5. Emergency Easement.

A general easement is hereby granted to all police, sheriff, fire protection, ambulance, and

all other similar emergency agencies or persons to enter upon the Real Property in the proper
performance of their duties.

7.6. Maintenance Easement.

An easement is hereby reserved to Declarant, which may be granted to the Association, and
any member of its Board, and their respective officers, agents, employees, and assigns, upon,
across, over, in, and under the Lots and a right to make such use of the Lots as may be necessary
or appropriate to make emergency repairs or to perform the duties and functions which the
Association is obhgated or permitted to perform pursuant to the Project Documents, including the
right to enter upon any Lot for the purpose of performing maintenance to the storm drain system,
pressurized irrigation, landscaping or the exterior of improvements to such Lot as required by the
Project Documents.

ARTICLE 8

COVENANT FOR ASSESSMENTS

8.1. Purpose of Assessments.

The assessments levied by the Association shall be used exclusivelgr for the purpose of
promoting the recreation, health, safety, enjoyment, and protection of the Members and other users
of the Subdivision and in particular for the preservation and maintenance of Common Area and
other property designated by the Board of D1rectors of the Association. Such purposes shall also
include but not be limited to the cost to operate, maintain, and otherwise manage or provide for the
operation, maintenance and management of the Common Area, including the Storm Drainage
System and the repair and replacement of property damaged or destroyed by casualty loss,
including any signs placed at the entrances to, or otherwise in the vicinity of the Real Property. All
drainage areas, waterways and similar portions of the Real Property shall be maintained in
accordance with sound hydrological principles. The Association shall, at Declarant’s discretion,
operate and maintain all properties owned by Declarant which are des1gnated by Declarant for
temporary or permanent use by Members of the Assoc1at10n

8.2. Regular Assessments.

All Owners are obligated to pay Regular Assessments to the treasurer of the Association on
a schedule of payments established by the Board.

8.2.1 Purpose of Regular Assessments. The proceeds from Regular Assessments are
to be used to pay for all costs and expenses incurred by the Association, including legal and
attorneys’ fees and other professional fees, for the conduct of its affairs, including without
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limitation the costs and expenses of fulfilling its duties set forth in Article 4 above, and the
construction, improvement, protection, maintenance, repair, management and operation of the
Common Area and Water Rights, including all improvements located on such areas owned and/or
managed and maintained by the Association, the payment and delivery of water supply to the
Subdivision (the “Operating Expenses”), and an amount allocated to an adequate reserve fund to
be used for repair, replacement, maintenance and improvement of those elements of the Common
Area, the Water Rights, the Storm Drainage System, the Pressurized Irrigation System, or other
property of the Association that must be replaced and maintained on a regular basis (the “Repair
Expenses”). The Operating Expenses and the Repair Expenses, and any other expenses necessary
to acquire all assets and services and to otherwise carry out the powers, duties, and responsibilities
of the Association, are collectively referred to herein as the “Expenses.”

8.2.2 Computation of Regular Assessments. The Association shall compute the
amount of its Expenses on an annual basis. The Board shall compute and levy the amount of
Regular Assessments owed by its Members for the first fiscal year within six (6) months
following the month in which the closing of the first sale of a Lot occurs in the Real Property for
the. purposes of the Association’s Regular Assessment (“Initiation Date”). Thereafter, the
computation of Regular Assessments by the Association shall take place not less than sixty (60)
days before the beginning of each fiscal year of the Association. The computation of the Regular
Assessment for the period from the Initiation Date until the beginning of the next fiscal year shall
be reduced by an amount which fairly reflects the fact that such period was less than one (1) year.

8.2.2.1 Amounts paid by Owners. The Board can require, in its discretion or
as provided in the Project Documents, payment of Regular Assessments to the Association in
monthly, quarterly, semi-annual, or annual installments. Regardless of the installment schedule
adopted by the Board, the Board may bill for Assessments monthly, quarterly, semi-annually, or
annually, at its discretion. With respect to the Regular Assessments to be paid by any particular
Owner for any given fiscal year, each Owner, except for the Declarant, shall be assessed and shall
pay an amount computed by multiplying the Association’s total advance estimate of Expenses by
the fraction produced by dividing the Lots attributable to the Owner by the total number of Lots in
the Real Property.

8.3. Special Assessments.

8.3.1 Purpose and Procedure. In the event that the Board shall determine that its
respective Regular Assessment for a given calendar year is or will be inadequate to meet the
Expenses of the Association for any reason, including, without limitation, costs of construction,
improvement, protection, maintenance, repair, management and operation of improvements upon
the Common Area, attorney’s fees and/or litigation costs, other professional fees, or for any other
reason, the Board shall determine the approximate amount necessary to defray such Expenses and
levy a Special Assessment against the Real Property which shall be computed in the same manner
as Regular Assessments. The Board shall, in its discretion, determine the schedule under which
such Special Assessment will be paid.

8.3.2 Consistent Basis of Assessment. Every Special Assessment levied by and for
the Association shall be leyied and paid upon the same basis as that prescribed for the levying and
payment of Regular Assessments for the Association.
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8.4. Limited Assessments.

Notwithstand\ing the above provisions with respect to Regular and Special Assessments,
the Board of the Association may levy a Limited Assessment against a Member and/or such
Member’s Lot as a remedy to reimburse the Association for costs incurred in bringing the Member
and/or such Member’s Lot into compliance with the provisions of the Project Documents, for
damage caused by the Member, a Member’s tenant, representative or invitee, or any member of
the Member’s family, to any Common Area or any other portion of the Real Property or for
otherwise providing any goods or services benefiting less than all Members or such Members’
Lots.

8.5. Notice and Assessment Due Date.

Except with regard to the first Assessment, thirty (30) days prior written notice of Regular
and Special Assessments shall be sent to the Owner of every Lot subject thereto, and to any person
in possession of such Lot by the Association. The Association shall determine if payments for all
Assessments shall be due monthly, quarterly, semi-annually, or annually. The Assessment
installment schedule shall be the same for all Association Assessments. The due dates for
installment payment of Regular Assessments and Special Assessments shall be the first day of the

“month unless some other due date is established by the Board. Each installment of the Regular

" Assessment or Special Assessment shall become delinquent if not paid within ten (10) days after
the date due. There may accrue, at the Board’s discretion, with each delinquent installment payment
a late charge equal to ten percent (10%) of the delinquent installment. In addition, each installment
payment which is delinquent for more than twenty (20) days may accrue, at the Board’s discretion,
interest at the rate of eighteen percent (18%) per annum calculated from the date of delinquency to
and including the date full payment is received by the Association. The Association may bring an
action against the delinquent Owner and may foreclose the lien against such Owner’s Lot as more
fully provided herein. Each Owner is personally liable for Assessments, together with all interest,
costs and attorneys’ fees, and no Owner may be exempt from such liability by a waiver of the use
and enjoyment of the Common Area, or by lease or abandonment of such Owner’s Lot.

8.6. Reserve Account.

The Association may, but is not required to, establish and fund one or more reserve accounts
with a reputable banking institution or savings and loan association or title insurance company
authorized to do business in the State of Idaho, which reserve account shall be dedicated to the
costs of repair, replacement, maintenance, and improvement of the Common Area. Any reserve
account established under this Section shall be funded by separate reserve assessments against the
Lots in such amount as the Owners may approve as a part of the annual Association budget. Any
reserve account shall be established in the name of the Association. The Association shall be
responsible for administering the account. Assessments paid into the reserve account are the
property of the Association and arc not refundable to sellers or Owners of Lots.

8.7. Special Assessments for Capital Improvements.

In addition to the annual assessments authorized above, the Board of Directors may levy in
any assessment year a special assessment applicable to that year only, for the purposes of defraying,
in whole or in part, the costs of any unexpected or unfunded maintenance for the Common Area.
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This Section shall not prohibit the Board from authorizing capital expenditures for replacement,
repairs or improvements from funds generated by regular assessments.

8.8. Effect of Nonpayment of Assessments; Liens; Remedies of the Association.

8.8.1 Right to Enforce. The Association has the right to collect and enforce its

Assessments, including any late charges and/or interest accrued thereon pursuant to the
provisions hereof. Each Owner shall be deemed to covenant and agree to pay each and every
Assessment provided for in this Declaration, including any late charges and/or interest accrued
thereon, and agrees to the enforcement of all Assessments in the manner herein specified. In
the event an attorney or attorneys are employed for the collection of any Assessment, whether
by suit or otherwise, or to enforce compliance with or specific performance of the terms and
conditions of this Declaration, each Owner agrees to pay reasonable attorneys’ fees and costs,
including the costs and expenses for any lien or lien releases, in addition to any other relief or
remedy obtained against such Owner. The Board or its authorized representative may enforce the
obligations of the Owners to pay such Assessments by commencement and maintenance of a suit
at law or in equity, or the Board may exercise the power of foreclosure and sale pursuant to this
Section to enforce the liens created pursuant to this Section. A suit to recover a money judgment
for an unpaid Assessment shall be maintainable without foreclosing or waiving the lien hereinafter
provided. ’

8.8.2 Assessment Liens.

8.8.2.1 Creation. There is hereby created a claim of lien with power of sale
on each and every Lot to secure payment of any and all Assessments levied against such Lot
pursuant to this Declaration together with interest thereon at the rate of twelve percent (12%) per
annum, and all costs of collection which may be paid or incurred by the Association making the
Assessment in connection therewith, including without limitation, reasonable attorneys’ fees and
or any fee charged by a trustee for conducting a foreclosure sale pursuant to any lien that is
foreclosed upon, or any fee for title report, or other fees associated with a foreclosure. All sums
assessed in accordance with the provisions of this Declaration shall constitute a lien on such
respective Lot upon recordation of a notice of assessment with the Canyon County Recorder. Such
lien shall be prior and superior to all other liens or claims created subsequent to the recordation of
the notice of assessment except for tax liens for real property taxes on any Lot and any assessment
on any Lot in favor of any municipal or other governmental assessing body which, by law, would
be superior thereto.
- 8.8.2.2 Notice of Claim. Upon default of any Owner in the payment of any
Assessments issued hereunder, upon approval of the Board, a member of the Board may cause a
notice of claim to be recorded in the office of the Canyon County Recorder, as applicable. The notice
shall comply with Idaho Code and shall state the amount due for the unpaid assessments after
deducting all just credits and offsets and other authorized charges (including the cost of recording
such notice), a sufficient description of the Lot against which the same have been assessed, the name
of the Association, and the name of the record Owner thereof. Said claim shall be served upon the
Owner in compliance with Idaho Code. Each assessment shall constitute a separate basis for a notice
of claim, but any number of assessments may be included within a single notice. Upon payment to
the Association of such assessment and charges in connection therewith or other satisfaction thereof,
the Board shall cause to be recorded a further notice stating the satisfaction and the release of the
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lien thereof. The Association may demand and receive the cost of preparing and recording such
release before recording the same.

8.8.2.3 Method of Foreclosure. Such lien may be foreclosed by appropriate
action in court or by sale by the Association, its attorney or other person authorized to make the
sale. Such sale shall be conducted in accordance with the provisions of the Idaho Code applicable
to the exercise of powers of sale in deeds of trust or any other manner permitted by law. The Board
is hereby authorized to appoint its attorney or any title company authorized to do business in Idaho
as trustee for the purpose of conducting such sale or foreclosure.

8.8.2.4 Required Notice. No action may be brought to foreclose the lien
created by recordation of the notice of claim, whether judicially, by power of sale or otherwise,
until the expiration of thirty (30) days after a copy of such notice of claim has been deposited in
the United States mail, certified or registered, postage prepaid, to the Owner (at the address of such
Owner’s Lot) described in such notice of claim, and to the person in possession of such Lot(s) and
a copy thereof is recorded by the Association in the Canyon County Recorder’s Office.

8.8.2.5 Subordination_to Certain Trust Deeds. The lien for the Assessments
provided for herein in ¢onnection with a given Lot shall be subordinate to the lien of a first deed of
trust or first mortgage given and made in good faith and for value that is of record as an
encumbrance against such Lot prior to the recordation of a claim of lien for the Assessments. The
sale or transfer of any Lot shall not affect the Assessment lien provided for herein, nor the creation
thereof by the recordation of a claim of lien, on account of the Assessments becoming due whether
before, on, or after the date of such sale or transfer, nor shall such sale or transfer diminish or defeat
the personal obligation of any Owner for delinquent Assessments as provided for in this
Declaration.

8.9. Exempt Property.

The following property which is subject‘ to this Declaration shall be exempt from the
assessments created herein: (a) all properties expressly dedicated to and accepted by a local public
authority; and (b) all unimproved Lots owned by Declarant, and (c) any finished Lot owned by
Declarant. |

8 10. Set Up, Transfer Fee and Initial Regular Assessment.

Assessments shall commence as to each Lot upon the closing of the first sale of such Lot
from Declarant, or as to the remaining Lots owned by Declarant, when such Lots are no longer
offered for sale to the general public. At each such closing, the Owner thereof shall pay a setup
fee in the amount of Four Hundred Dollars ($400.00) and also such portion of the existing Regular
Assessment, pro-rated for the remainder of the calendar year. These initial Assessments shall be
paid to the Declarant to reimburse the Declarant the setup costs and the maintenance of the
‘Common Area and related facilities and other Association costs incurred or to be incurred by the
Declarant prior to the Class B Termination Date. The pro rata portion of the Regular Assessment
will be paid to the Declarant for each closing that occurs prior to the Class B Termination Date
and only be paid to the Association if the Association has conducted its first annual meeting,
elected a Board of Directors and assumed the obligations and expenses of the Association. The
Declarant shall have the exclusive use of the assessments for the purposes of discharging the duties
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and obligations of the Association until the Class B Termination Date. For each Lot that has been
sold to a builder who subsequently conveys the Lot to a homeowner; or for each Lot that is
purchased from the Declarant by a homeowner, there shall be assessed against such Lot a transfer
fee in the sum of Three Hundred Dollars ($300.00), which fee shall be utilized by the Declarant
to cover any management fee incurred in connection with the management of the affairs of the
Association. The Association, upon its first meeting, shall initiate Assessments in accordance with
this Declaration without regard to or an accounting of the initial deposits or other Assessments
previously paid to the Declarant.

ARTICLE 9

ENCROACHMENTS

If any portion of a Residence or other Structure now or hereafter constructed upon any Lot

encroaches upon any part of the Common Area or upon a Lot or Lots used or designated for use by

"~ an Owner of another Lot, such Residence or other Structure shall promptly be removed by its
Owner. ' : '

ARTICLE 10

DEVELOPMENT STANDARDS
10.1. Land and Building Type.

No Lot shall be used except for single family residential purposes. No Lot shall be
subdivided or partitioned. No improvement shall be erected, altered, placed, or permitted to
remain on any Lot other than one detached single-family dwelling, with a garage, and a storage
building, detached shop, or shed, if desired, as permitted by this Declaration and as approved by
. the Design Committee. Any such storage building, detached, shop, or shed must be set back at
least five (5) feet from all Lot lines, be built or placed on blocks or skid mounted, and the design,
roof, _colors, and construction materials must match the family dwelling, and otherwise comply
with all rules, regulations, codes ordinances and laws of applicable governmental entities having
jurisdiction thereof. Before construction of any such exterior building may commence, all plans,
specs, and color selections must comply with the Design Guidelines and be approved in writing
by the Design Committee and/or Board. This Declaration is not intended to serve as authority for
the Design Committee to control the interior layout or design of residential Structures except to
the extent necessitated by use, size, and height restrictions. The Declaration is intended to serve
as authority for the Design Committee or its designate to use its judgment to see that all Structures
and improvements conform and harmonize as to external design, quality and type of construction,
architectural character, materials, location on the Real Property, height, grade and finished
ground elevation,-landscaping and all aesthetic considerations as set forth in this declaration or
the design guidelines promulgated by the Design Committee (the “Design Guidelines™). Plans
and specifications shall be submitted to the Board for approval prior to the commencement of
construction or earthwork. Plan and specification approval shall not be unreasonably withheld
‘nor conditioned with respect to the construction of a Residence on a Lot in accordance with this
Declaration. However, Declarant’s use of any Residence on a Lot as a sales office or model home
for purposes of sales in the Subdivision shall not be subject to the regulation of the Board during
all times in which Declarant owns Lots within the Subdivision.
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10.2. Plat Easements.

The easements shown on the Plat shall be permanent and shall benefit and burden the Real
Property as indicated on the Plat. Such easements shall run under, over, and across the Real
Property as shown on the Plat, for the purposes indicated upon the Plat. The public and private
utility easements shown on the Plat shall be for the purpose of erecting, installing, constructing,
maintaining, and operating sewers and drainage and irrigating systems, and pipe, wires, cables and
conduits for lighting, heating, power, telephone, and any other method of conducting and
performing any public or quasi-public utility service or function beneath, upon, or above the surface
of such Real Property. Within these easements, no Structure, fence, plahting, or other materials
shall be placed or permitted to remain which may damage or interfere with the installation or
maintenance of such utilities or facilities, or which may change the direction of flow of water
through a drainage channel or facilities in the easements or which may obstruct or retard the flow
of water through drainage channels in the easements. However, with prior written approval by the
Board, an Owner may place removable Structures or place surface coverings such as asphalt or
concrete on this easement area or install fencing, plant shrubbery in this area or otherwise landscape
this area, if the Owner agrees to remove same at Owner’s expense whenever it is necessary to have
access to the surface or sub-surface property within the easement for the purpose specified herein.
Any utility facilities shall be maintained, repaired, and replaced solely by, the benefited party who
placed them in the easement area except to the extent they are damaged through the fault of an
Owner.

10.3. Setbacks.

No building or other structure (exclusive of fences and similar structures approved by the
Design Committee) shall be located on a Lot nearer to a Lot line than the distance permitted by
(i) the ordinances of the City of Middleton applicable to the Real Property except as may be
‘modified by a conditional use permit issued by the City of Middleton, (ii) the Design Committee
Design Guidelines or approval, or (iii) this Declaration, whichever requires the greater distance.
The Design Committee shall have the right to stagger setbacks of the Lot in order to create a
more pleasing appearance and to minimize the negative visual appearance of a uniform building
line. The front (and side, for corner Lots) lot lines may be located into the sidewalk.

10.4. Garages; Minimum Square Footage of Living Space.

Each Residence shall have an attached or detached fully enclosed garage having minimum
capacity or-square footage as set forth in the Design Committee Design Guidelines or otherwise
required by the Design Committee. No carports will be allowed. The minimum square footage of
living area within a Residence shall be at least 1,800 square and must otherwise comply with the
Design Guidelines as approved by the Design Committee in its sole and absolute discretion. The
square footage of the living area shall be based upon the finished interior living space at or above
the grade of the Lot, exclusive of basement, porches, patios, and garage. Any changes to home
color, structure, additions, patios, porches, outbuildings, or other exterior structures must comply
with Design Guidelines and require the prior approval of the Design Committee and/or Board. THE
OWNER (OR HIS/HER BUILDER) SHOULD REVIEW THE Design Committee DESIGN
GUIDELINES. " |
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10.5. Temporary Structure.

No Structure of a temporary nature, nor any trailer, shall be used at any time as a Residence,
either temporary or permanent. Notwithstanding the foregoing, this Section shall not be deemed to
prevent the storage, during the course of construction of a Residence on a Lot, of construction
materials ahd equipment on said Lot as may be necessary for such construction.

10.6. Landscaping.

A landscape plan is required to be submitted to the Design Committee for approval. The
Owner is required to follow all guidelines set forth for landscaping by the Design Committee at
all times. All landscaping (including automatic sprinklers) on the front, and side, and back yards
of a Lot, along with the rear fencing, must be completed upon substantial completion of
construction of a Residence on the Lot, and other required landscaping of a Lot must be completed
within ninety (90) days from substantial completion of a Residence. In the event of undue hardship
due to weather conditions, this provision may be extended for a reasonable length of time, but only
to the extent permitted by applicable law, upon written approval of the Board. Landscaping shall
also include provisions for adequate surface water drainage to prevent unnecessary discharge onto
adjoining Lots. The Board and or the Design Committee may, from time to time, establish specific
requirements related to the types of shrubbery or plants to be located on the Lots. The Owner of
each Lot much keep yards and landscaping free from garbage, debris, and junk, and must be
weeded regularly. Sod is to remain watered and mowed. Dead or dying trees/bushes/flowers to be
removed and replaced to keep up with minimum landscape requirements as set forth in these
Declarations, the Design Guidelines or as otherwise established by the Board or the Design
Committee in its sole and absolute discretion.

-10.7. Parking; No Unscreened Boats, Campers, or Other Vehicles.

a) No inoperable motor homes, trailers, boats, campers, recreational vehicles, all-
terrain vehicles, or other mobile equipment, trailers, implements, unsightly or junk vehicles may
be stored anywhere on the Real Property.

b) Operable motor homes, trailers, boats, campers, recreational vehicles, all-terrain
vehicles, or other mobile equipment, trailers, implements and vehicles (excluding automobiles) of
any kind or nature may only be parked or stored on any Lot if such items are parked inside garages
or are fully screened or enclosed from view by a concealing structure, and the Design Committee
has previously approved the location and screening/concealment structure for the specific item(s).
In no event shall any of the foregoing items be allowed to be stored on any portion of any Lot if it
is taller than twelve (12) feet or longer than thirty-five (35) feet. If a stored item is taller than the
front screening/concealment structure, then the item must be set back at least two (2) feet from the
screening/concealment structure for every foot it is taller than the structure.

c) No vehicle shall be parked or stored for a period in excess of seventy-two (72)
consecutive hours on any street, Lot, or any other portion of the Real Property, including driveways.
A minimum of two off-street parking spaces for automobiles shall be provided on each Lot. The
primary purpose of the garage required on each Lot is for the parking and storage of automobiles
and other vehicles. The Owner shall provide sufficient garage space for all automobiles and other
vehicles used by the occupants of the Lot, which vehicles shall be kept within the garage other than

DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS, AND EASEMENTS - 21



for temporary purposes. No commercial vehicle, trucks with a capacity in excess of one (1) ton,
shall be parked or stored upon any Lot or street within the subdivision.

d) No truck, truck camper, tent, garage, barn, shack or other outbuilding or vehicle
shall at any time be used as a residence or living place on any part of Real Property.

10.8. Fences, Hedges and Trees.

Any fence or hedges installed in the front yard or on side Lot lines forward of the building
line with the greatest setback on the Lot or the adjoining Lot, shall not exceed four (4) feet in
height. Any fence or hedge installed on the remainder of the Lot shall not exceed six (6) feet in
height. All other fences, including side yard fencing, must be vinyl solid fencing or view fencing
as approved by the Design Committee, and shall be a maximum height of six feet. There shall be
no wood or chain link fences on any Lot or Common Area. Any fence that faces a street must
meet the design criteria established by the Board and/or the Design Committee. No building,
wall, fence, paving, landscaping, or other construction of any type shall be erected or maintained
by an Owner so as to trespass or encroach upon any Common Area unless specifically approved
by the Board in writing.

The Owner of any Lot, including, without limitation, Declarant or any successor Declarant,
shall be obligated to plant, prior to the issuance of a certificate of occupancy for any Residence
constructed on a Lot, and maintain in good condition thereafter, all trees or other plantings as may
be required by the City of Middleton, the Board or the Design Committee. Declarant shall be
responsible for such planting and maintenance with respect to all trees and plantings in, on or
about the Common Area in the time and manner required by the City of Middleton from time to
time. The Owner of each Lot shall provide for the maintenance of all fences, trees, plantings, and
landscaping located on such Owner’s Lot including, without limitation, all fences on the Lot and
all trees, plantings and landscaping located between the sidewalk and the street.

10.9. Offensive Activities.

No noxious or offensive activity shall be carried on upon any Lot, nor shall anything be
done thereon which may be, or may become, an annoyance or a nuisance to other Owners: No Lot
shall be used or maintained as a dumping ground for rubbish, garbage, or trash. All Garbage and
other waste shall be kept in sanitary containers emptied weekly. All equipment for storage or
disposal of such material shall be kept in a clean and sanitary condition, and comply with this
Declaration and all local, state, and Federal requirements.

10.10. Business and Commercial Use.

Except as otherwise provided herein, no trades, crafts, businesses, professions, commercial,
or similar activities of any kind shall be conducted on any Lot, nor shall any goods, equipment,
vehicles, materials, or supplies used in connection with any trade, service or business be kept or
stored on any Lot, except for (i) one room offices which are not designated by exterior signs and
‘do not create additional vehicle traffic, and (ii) any home builder or Declarant, who is constructing
Residences on Lots, or storing construction materials and equipment on said Lots in the normal
course of said construction and to use completed homes as sales models as provided herein.
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10.11. Signs.

‘ No sign of any kind shall be displayed to the public view on any Lot or improvement, except

-one professionally made of not more than four (4) square feet advertising the Lot for sale. This
restriction shall not prohibit the temporary placement of political signs on any Lot by its Owner, or
placement of a professionally made sign by Declarant, which complies with local applicable sign
ordinances. This restriction does not apply to signs used by Declarant, builders, realtors or agents
during construction and sales of Residences.

10.12. No Further Subdivision.
No Lot may be further subdivided.
10.13. Declarant’s Right of Development.

Nothing contained in this Declaration shall limit the right of Declarant to grant licenses, to
reserve rights-of-ways and easements for utility companies, public agencies or others, or to
complete excavation, grading and construction of improvements to and on any portion of the Real
Property owned by Declarant, or to alter the foregoing and its construction plans and designs, or to
construct such additional improvements as Declarant deems advisable in the course of development
of the Real Property. Such right shall include, but shall not be limited to, erecting, constructing,
and maintaining on the Real Property such structures and displays as may be reasonably necessary
for the conduct of Declarant’s business of completing the work and disposing of the same by sales,
lease or otherwise. Declarant shall have the right at any time prior to acquisition of title to a Lot by
a purchaser to grant, establish and/or reserve on that Lot additional licenses, reservations and
rights-of-way to utility companies, the Association, or to others as may from time to time be
reasonably necessary for the proper development and disposal of the Real Property. Declarant .
may use any structures owned or controlled by Declarant on the Real Property as model home
complexes or real estate sales or leasing offices. Declarant need not seek or obtain Association
or Design Committee approval of any improvement constructed or placed by Declarant, or its
affiliated entities, on any portion of the Real Property. The rights of Declarant hereunder may
be assigned by Declarant to any successor in interest in connection with Declarant’s interest in
any portion of the Real Property, by an express written assignment recorded in the Canyon

"County Recorder’s Office.

Each Owner by acceptance of a deed to any Lot or other portion of the Real Property
agrees that such Owner shall not object to or oppose any development of any portion of the
Real Property, or other property owned by Declarant and annexed to the Real Property. Such
agreement not to oppose development is a material consideration to the conveyance of any
portion of the Real Property by Declarant to any and all Owners.

No provision of this Declaration shall be construed as to prevent or limit Declarant’s right
to complete development of the Real Property, including any subdivision or resubdivision of the
Real Property, or to construct improvements thereon, nor Declarant’s right to maintain model
homes, construction, sales or leasing offices or similar facilities on any portion of the Real Property,
including the Common Area or any public right-of~way, nor Declarant’s right to post signs
incidental to construction, sales or leasing.
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10.14. Animals.

No animals, livestock, poultry (except as provided herein) or insects of any kind shall be
raised, bred, or kept on any Lot, except chickens, dogs, cats, or other household pets may be kept,
provided that they are not kept, bred, or maintained for any commercial purpose. The number of
allowable chickens is six (6). No roosters shall be allowed. The number of allowable household
pets are limited to 3 each (no more than 3 dogs, or 3 cats, or 3 household pets, or any combination
thereof, not to exceed a total of three (3) animals).

10.15. Construction Completion.

Construction of any Residence shall be completed, including painting and exterior
finish, within seven (7) months from the commencement of construction. In the event of
undue hardship due to extraordinary weather conditions, this provision may be extended for
a reasonable length of time upon written approval from the Board. All Lots shall, prior to and
after construction of improvements thereon, be kept in a neat and orderly condition and free
of brush, vines, weeds, and debris: Each Lot shall be maintained in order to prevent the
creation of a nuisance or health hazard. All grass shall be cut and mowed at sufficient
intervals to comply with the standard of maintenance prevailing in the Subdivision unless
otherwise approved in writing by the Board.

10.16 Flagpoles and Basketball Hoops.

One flagpole is allowed on each Lot, but no more than two flags may be flown at any one
time. Flagpole height and placement must comply with the Design Guidelines and be approved by
the Design Committee prior to installation. One basketball hoop is allowed on each Lot, the
placement of which must comply with the Design Guidelines and be approved by the Design
Committee prior to installation.

10.17. Exterior Finish.

4

‘The exterior of all Structures on any Lot shall be designed, built and maintained in such a
manner as to blend in with the natural surroundings, existing Structures and landscaping in the
Subdivision. Siding of either hardboard, concrete composite lap or shingle siding, stucco or
“drivet” type siding, board and batten may be allowed by the Design Committee provided that it
is consistent with an overall style and design of the homes in the subdivision, or other material
approved by the Board. Stucco board, T-111 type plywood, or.other pressed wood sheet, or vinyl
lap siding will not be permitted. Exterior colors must comply with the Design Guidelines, be
approved in writing by the Design Committee in accordance with the provisions of Article 11, and
shall include a minimum of two (2) paint colors for the body, trim and accents unless otherwise
determined by the Design Committee. Exterior trim, fences, doors, railings, decks, eaves, gutters,
and the exterior finish of garages and other accessory buildings shall be designed, built, and
maintained to be compatible with the exterior of the Structure they adjoin. The Owners of any Lot
are responsible for maintaining the exterior paint in good condition. The Owners of any Lot are
required to repaint the residence or any structure on the Lot when there are signs of any faded,
peeling, or damaged paint. The Association is authorized to provide written notice of an Owners’
noncompliance with the paint standards set forth in these Declarations and/or the Design
Guidelines, which notice shall provide the Owner with one (1) year to remedy upon receiving
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notice. Any repainting of a residence on a Lot that results in a change of color requires prior
approval from Design Committee.

10.18. Roofing.

All Structures shall have roofs constructed of' composite shingles with high-definition
ridges, with a 30-year architectural composition. All roof colors are subject to the approval of the
Board and are limited to black, weathered wood, gray and dark brown. Roof color may not be
changed without prior written approval of the Board.

10.19. Windows.

-

All window frames on Residences shall be wood or vinyl. Exterior window wraps are
required on all sides of homes.

10.20. Exterior Elevations.

All home exterior elevations, paint colors and stone colors arc to be approved by the Design
Committee.

10.21. Trash.

All garbage, refuse and animal waste shall be properly and promptly cleaned and stored in
sanitary containers so as to not be visible from the street. All equipment for the storage or disposal
of such material, including dumpsters and garbage bins, shall be kept in a clean, neat, and sanitary
condition and shall be removed from curbside within twenty-four (24) hours of collection service.
All such equipment, if stored outside, must be kept and maintained in a manner in which such
equipment will not be visible from the street. Owners may store such equipment on the side of a
Lot if it is stored in a non-conspicuous manner or is stored in an enclosed structure. All such

equipment must obey all applicable laws and ordinances, including nuisance for odors.

10.22. Agricultural Uses.

The Owners have been made aware that the Subject Property has been developed in an
agricultural community and that there will continue to be agricultural uses of some of the -
surrounding properties. The agricultural uses of the surrounding properties, including the use of
* agricultural machinery, buming and chemical weed control and fertilization, and the raising of
livestock, although restricted from the Subject Property are not necessarily restricted from the
neighboring properties. This provision specifically puts the Owners on notice of such potential
conditions. : ‘

710.23. Mailboxes.

Mailboxes are not permitted on residential Building Lots. Community mailboxes will be
. provided by the Developer. ‘
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10.24. Basements.

Basements may be approved by the Design Committee in its sole discretion and in
accordance with the Design Guidelines, except that no basement shall be permitted on any Lot
without installation of a sump pump having adequate capacity for the approved depth and square
footage.

10.25. Outbuildings.

Outbuildings, separate garages, sheds and shelters may be constructed only
simultaneously with or after a Residence has been constructed on the Owners Lot. All such
outbuildings shall be constructed only after written approval thereof by the Design Commuittee.
All outbuildings shall be constructed of similar or compatible exterior materials with the
Residence so as to be aesthetically compatible therewith. All outbuildings constructed on a Lot
shall be in compliance with the applicable ordinance of the City of Middleton, Idaho.

ARTICLE 11
DESIGN REVIEW

11.1. Purpose and Authority of Design Committee.

Declarant or the Association shall appoint an architectural design review committee
(the “Design Committee) to review and approve all plans and specifications for Structures,
and to provide for and require all improvements to be in harmony with the general plan of
improvement of the Real Property in order to ensure the highest possible quality of residential
development. The Declarant will act as the Design Committee until such time as a majority of
the voting power of the Association is controlled by Members other than the Declarant. The
approval of any plans and specifications submitted to the Design Committee may be withheld
not only because of their non-compliance with any of the specific conditions, covenants and
restrictions contained in this Declaration, but also because of incompatibility with the design
standards for the Subdivision. Considerations such as siting, shape, size, color, design, height,
impairment of the view from other parts of the Subdivision, solar access, and other effects on
the enjoyment of other parts of the Subdivision, including without limitation the Common Area,
as well as any other factors which the Design Committee reasonably determines to be relevant,
may be taken into account by the Design Commlttee in determining whether or not to approve
any proposed Structure. : :

11.2. Membership:

Until the Class B Member Termination Date, the Design Committee shall consist of as
many persons, but not less than three and no more than five, as Declarant may from time to time
appoint. Until the Class B Member Termination Date, Declarant may remove any member of the
Design Committee from office at any time and may appoint new or additional members at any
time. The Association shall keep on file at its principal office a list of the names and addresses of
the members of the Design Committee. Declarant may at any time delegate to the Board of
Directors of the Association the right to appoint or remove members of the Design Committee. In
such event, or in the event Declarant fails to appoint a Design Committee, the Board of Directors
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shall assume responsibility for appointment and removal of members of the Design Committee, or
if it fails to do so, the Board of Directors shall serve as the Design Committee. Declarant shall
retain the right to appoint members of the Design Committee until the earlier of: (1) the date
Declarant delegates this right to the Board, or (2) Declarant is no longer the owner of any Lot. No
member of the Design Committee shall receive any compensation or make any charge for his
services in connection with design review and approval.

11.3. Approval of Plans by Design Committee.

No Residence, building, garage, or any Structure or improvements of any kind or nature
shall be commenced, erected, placed, or altered on any Lot by an Owner (except the Declarant) until
detailed construction plans and specifications showing the nature, shape, height, materials, colors
and location of the proposed improvements shall have been submitted to and approved in writing
by the Design Committee. All plans and specifications must be submitted to the Design Committee
at least thirty (30) days prior to the start of construction unless such time period is waived by the
Design Committee.

11.4. Action.

Except as otherwise provided herein, at least two-thirds (2/3rds) of the members of the
Design Committee shall have the power to act on behalf of the Design Committee without the
necessity of meeting and without the necessity of consulting with the remaining member of the
Design Committee. The Owner shall also supply any additional information reasonably requested
by any member of the Design Committee. The Design Committee may render its decision only by
written instrument setting forth the action taken by the members consenting thereto.

11.5. Procedures.

In the event the Design Committee fails to approve or disapprove plans and specifications
within thirty (30) days after such plans and specifications have been submitted to it, approval will
not be required and the related covenants shall be deemed to be complied with fully. The thirty (30)
daytime period for response shall be deemed complied with if the Board’s notice is provided to the
Owner in person or mailed within thirty (30) days as determined by the date of mailing by the
Design Committee. $uch notice shall be delivered or mailed to the applicant at the address
designated by the applicant for such purpose in his application.

.11.6. Construction by Declarant.

This Article shall not govern construction of improvements or alterations by Declarant
upon portions of the Real Property owned by Declarant. Declarant reserves the right to add
improvements not described in this Declaration.

11.7. Non-Waiver.

Except as expressly prov1ded for herein, the failure of the Design Committee to enforce
any provisions of this Declaration shall not constitute a waiver or negate the legal effect of any
such requirement unless notice in writing of such failure to act is provided to the Design
Commiittee, they fail to institute measures to obtain compliance within one hundred eighty (180)
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“«days of such notice, and all other legal requlrements to constitute waiver or to negate the legal
effect of such requirement have occurred.

ARTICLE 12
RESTRICTIONS ON LEASING OF RESIDENCES

12.1. Leasing Restrictions

Any Owner who wishes to lease or rent his or her Residence and any tenant who wishes
to sublease or sublet the Residence must meet each of the following requirements, and the lease
or rental agreement will be subject to these requirements whether or not they are 1ncluded within
the lease or rental agreement:

a) All leases and rentals must be in writing;
b) All leases must be for a minimum of six (6) months;
c) The lease or rental must be for the entire Residence and not merely parts of the

Residence, unless the Owner remains in occupancy;

d) All such leases and rentals shall be subject in all respects to provisions of this
Declaration, the Articles, ‘and the Bylaws;

) All Owners who lease or rent their Residences shall promptly notify the
AsSociation in writing of the names of all tenants and members of tenants’ family occupying
such Residences and shall provide the Association with a complete copy of the lease or rental
agreement. All Owners leasing their Residences shall promptly notify the Association of the
address and telephone number where such Owner can be reached and the property management
company hired by Owner, if any.

12.2. Tenant’s Breach of this Declaration, the Articles, or the Bylaws

12.2.1. Default. Any failure of a tenant to comply with this Declaration, the
Bylaws, and the Rules and Regulations, shall be a default under the lease or rental
agreement, regardless of whether the lease or rental agreement so provides. In the
event of any such default, the Owner immediately shall take all actions to cure the
default including, if necessary, eviction of the tenant.

12.2.2. Association’s Right to Evict or Recover Damages. If any tenant is in
violation of the provisions of this Declaration, the Bylaws, or the Rules and
Regulations of the Association, the Association may bring an action in its own name
and/or in the name of the lessor to have the tenant evicted or to recover damages, or
both. If the court finds that the tenant is violating or has violated any of the
provisions of this Declaration, the Bylaws or the Rules and Regulations, the court

.may find the tenant guilty of unlawful detainer notwithstanding the fact that the
lessor is not the plaintiff in the action or that the tenant is not otherwise in violation
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of tenant’s lease. The remedy provided by this subsection is not exclusive and is in
addition to any other remedy or remedies that the Association may have. If
permitted by present or future law, the Association may recover all its costs,
including court costs and reasonable attorneys’ fees incurred in prosecuting the
unlawful detainer action.

12.2.3. Notice. The Association shall give the tenant and the Owner notice
in writing of the nature of the violation, and 20 days from the mailing of the notice
in which to cure the violation before the Association may file for eviction.

12.2.4. Documents Provided and Accepted by Tenants. Each Owner shall
provide a copy of this Declaration, the Articles, and the Bylaws of the Association
to each tenant of the Unit. By becoming a tenant, each tenant agrees to be bound
by this Declaration, the Articles, and the Bylaws, and recognizes and accepts the
right and power of the Association to evict a tenant for any violation by the tenant
of this Declaration, the Articles, and the Bylaws of the Association.

12.2.5. Owner Liability. The Owner shall be responsible for any violations
by tenants and shall be directly responsible for either correcting or eliminating such
violations or causing tenant to do the same.

ARTICLE 13
PRESSURIZED IRRIGATION SYSTEM AND WATER RIGHTS
13.1. Pressurized Irrigation System

It is contemplated that each Lot and the Common Area shall have access to a
pressurized irrigation water system (the “Pressurized Irrigation System”) and irrigation water,
when seasonably available, will be supplied through the irrigation system. The Pressurized
Irrigation System shall be comprised of all improvements and components thereof, including,
but not limited to, all pumps, pipes, and any other conveyance apparatus. The Pressurized
Irrigation System shall also include any interest in real or personal property, including but not
limited to easement and/or license rights granted herein or by other instruments of record, for
the installation, operation, maintenance, repair, or replacement of the Pressurized Irrigation
System. The Pressurized Irrigation System shall be stubbed at the property line of each Lot. It
" is contemplated that Declarant shall construct and operate the Pressurized Irrigation System in
accordance with approvals and agreements with the Black Canyon Irrigation District, or any
other -applicable irrigation district or canal company, and that the Declarant may transfer the
Pressurized Irrigation System to the Association by describing such on a recorded plat, or by
grant or reservation in a deed or other instrument, or in this Declaration or in any Supplemental
Declaration. Payments for water use, and all operation and maintenance costs, shall be made
by the Association and paid for through Assessments. Use of the Pressurized Irrigation System,
and Assessments in connection with the Pressurized Irrigation System shall be subject to such
rules and regulations as may be adopted by the Association from time to time. The Association
shall have the right to transfer, sell or convey the Pressurized Irrigation System to a public or
private entity, conditioned only upon reasonable assurances that the system will be owned,
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operated, and maintained in a manner that will provide service to the Owners on a continuing
basis with quality of service equal to a community-wide standard.

13.2. Shared Irrigation Facilities Agreement.

The Pressurized Irrigation System is shared witly a neighboring subdivision pursuant to a
Shared Irrigation Facilities Agreement, dated July2¢ 022, and recorded as Instrument No.
2022-036031 ' in the records of Canyon County, Idaho. This Shared Irrigation Facilities
Agreement is attached hereto for reference as Appendix C. :

13.3. ‘Installation of Systems upon Lots.

The Pressurized Irrigation System shall be owned, operated, repaired, maintained and
replaced by the Association up to the stub located on each Lot. The costs incurred installing,
operating, maintaining, repairing, or replacing any components located within a Lot and beyond
the stub shall be the responsibility of the Owner thereof.

13.4. Operation of System.

The Association shall hdve the power and responsibility to perform the duties and
obligations set forth in any Agreement with the Black Canyon Irrigation District, or any other
applicable irrigation district or canal company, or neighboring homeowners association.

13.5. Maintenance.

The Association shall maintain, repair, and replace and otherwise be responsible for the
Pressurized Irrigation System and the improvements and Water Rights related thereto, including,
but not limited to, all drainage facilities.

13.6. Water Rights.

The Association shall have the power to acquire, provide and/or pay for Water Rights and
- manage the same for the benefit of the Subdivision, and the costs related to such Water Rights shall
be included in the Regular Assessments.

13.7. Owner Acknowledgments.

13.7.1 Each Owner acknowledges that non-potable irrigation water supplied to
the Real Property, including irrigation water for Common Area and Lots, will be supplied
through a Pressurized Irrigation System that will be operated, maintained, repaired, and replaced
by the Association, up to the stub on each Lot. The costs incurred installing, operating,
maintaining, repairing, and replacing the components of the Pressurized Irrigation System
located within a Lot shall be the sole responsibility of the Owner. Each Owner acknowledges
that the Association may promulgate rules and regulations, including water use schedules or
rotations, controlling the allocation, distribution, and flow of water among the various Lots and
each Owner hereby agrees to comply with such rules and regulations. Each Owner agrees to pay
when due all Assessments levied by the Association for the operation, maintenance, insurance,
repair and replacement of the Pressurized Irrigation System and delivery of irrigation water and
any and all Assessments or related charges levied by the Association for the administration and
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enforcement of the rules, regulations and use schedules, whether or not such Owner actually
used the water provided by the Pressurized Irrigation System. Each Owner acknowledges that
he or she shall have no right, title or interest in the water located within the Pressurized Irrigation
System. :

13.7.2 Each Ownér acknowledges that the Declarant hereby reserves unto itself any
and all Water Rights appurtenant to the Real Property and, accordingly, Owners have no right, title
or interest in any of such water or Water Rights.

13.7. Nature of Irrigation Water.

Each Owner acknowledges that the irrigation water delivered by the Pressurized Irrigation
System is subject to variability in availability from year to year, and generally only from
approximately mid-April through mid-October each year. The irrigation water delivered by the
Association to the Lots is non-potable, and may contain weed seed, herbicides, pesticides or
other contaminants over which the Declarant, the Association and the Irrigation District have
no control.

1

13.8. Association’s Rights.

The Association shall have the right to enter into, and take any and all actions required
by, any agreement entered into with the Black Canyon Irrigation District, or neighboring
homeowners association with respect to the Pressurized Irrigation System, including, without
limitation, enabling or disabling the irrigation water supply to the Subdivision from the.
Pressurized Irrigation System from time to time as necessary to prevent damage to the
Pressurized Irrigation System or to prevent the use, by or for the benefit of the surrounding
properties and/or the owners/occupants thereof, of the Pressurized Irrigation System.

13.9. Watering Schedule.

Each Owner acknowledges and agrees to cause any Lot(s) that it owns to be subject to the
watering schedule adopted by the Board of Directors as such schedule may from time to time be
amended (the “Watering Schedule”), and agrees that it shall not cause or allow watering of such
Lot(s) from the Pressurized Irrigation System more frequently than or on different days than those
set forth on the Watering Schedule. Unless the Shared Irrigation Facilities Agreement is
terminated, the Board of Directors shall not adopt a Watering Schedule that is less restrictive than
what is set forth in Section 4 of the Shared Irrigation Facilities Agreement as may be amended from
time to time.

ARTICLE 14
RESERVATION OF WATER RIGHTS BY DECLARANT

Declarant owns certain Water Rights which are appurtenant to the Real Property. Upon
conveyance of a Lot, Declarant shall reserve, and hereby reserves, to itself all of Declarant’s right
title and interest in and to any and all Water Rights appurtenant to the Real Property, and
accordingly, no Owner(s) shall have any right, title, or interest in any of the Water Rights

; /
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ARTICLE 15
LEGAL COMPLIANCE
15.1. General Compliance.

The Declarant and all Owners shall comply with all laws, rules and regulations applicable
to the development of property in Middleton, Canyon County, Idaho.

ARTICLE 16
ENFORCEMENT
16.1. Notice and Remedies for Violation.

In the event any Owner shall violate any provision of this Declaration, the Bylaws or
other rules adopted by the Association, then the Association, acting through and upon
affirmative vote of the majority of the Board of Directors, shall notify the Owner in writing
that the violation exists and that the Owner is responsible for the violation, and may (a) notify
the Owner in writing that his voting rights and his rights'to use the Common Area and facilities
thereon are suspended for the time that the violations remain unabated, (b) impose fines upon the
Owner as such fines may be provided for in the Bylaws and rules of the Association, which fines
shall become liens against the Lot in the manner set forth in Section 8.8, (¢) enter the offending Lot
(but not any Residence) and remove the cause of such violation, or alter, repair, or change the item
which is in violation of this Declaration in such a manner as to make it conform thereto, in which
case the Association may assess such Owner for 120% of the entire direct or indirect cost of the
work done, which amounts shall immediately be payable to the Association, (d) bring suit or action
against the Owner on behalf of the Association and other Owners to enforce the provisions of this
Declaration, or (e) do any of the above in conjunction with any others.

Before the Association takes any of the actions described in (a) - (¢) above, the Association
shall provide Owner, by personal service or certified mail, with thirty (30) days’ notice of said
violation, the proposed compliance action, and the opportunity to be heard on the matter in
accordance with applicable law. Said notice shall state the place, date, and time of the hearing,
which shall not be less than five (5) days before the effective date of the action to be taken for
enforcement. The hearing shall be conducted by the Board of Directors, which shall conduct the
hearing in good faith and in a fair and reasonable manner, and the Board.of Directors shall not
reach a decision regarding appropriate compliance measures until conclusion of the meeting, which
shall be based upon majority vote. If an Owner does not attend this hearing, such Owner shall be
deemed to have waived his or her rights for an opportunity to be heard, and the Board of Directors
shall proceed with enforcement as set forth herein. Notwithstanding the foregoing, in the event the
Owner begins resolving the violation prior to the hearing, no fine shall be imposed as long as the
Owner continues to address the violation in good faith until fully resolved.

" If an emergency exists and is so determined by the Board of Directors, they may proceed
.with the remedies specified in (c) above, but shall not assess the Owner therefore, pending the
hearing or decision on the hearing. All assessed fines shall be paid immediately to the Association
and deposited into the Associations” general account. -
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16.2. Interest, Expenses and Attorney Fees.

Any amount not paid to the Association when due in accordance with this Declaration shall
bear interest from the due date until paid at the following rate per annum: From the date thereof
until the first annual meeting of Members, twelve percent (12%) per annum,; and thereafter at a rate
per annum which the Members shall establish at each such annual meeting to be in effect until the
next such annual meeting, but not higher than the maximum rate allowed by law, and if no such
rate is established by the Members, then the rate shall be twelve percent (12%) per annum. In the
event the Declarant, the Association, or any Owner shall bring any suit or action to enforce this
Declaration, the prevailing party shall he entitled to recover all costs and expenses incurred by him
in connection with such suit or action, including the cost of a foreclosure title report, expert witness
fees and such amounts as the court may determine to be reasonable as costs and attorneys’ fees at
trial and upon any appeal thereof In addition to being the personal obligation of the Owner, the
prevailing party shall have a lien upon any Lot owned by the losing party to secure payment of
such costs and expenses.

A

16.3. Non-exclusiveness and Accumulation of Remedies.

An election by the Association to pursue any remedy provided for violation of this
Declaration shall not prevent concurrent or subsequent exercise of any remedy permitted under this
Declaration. The remedies provided in this Declaration are not exclusive but shall be in addition to
all other remedies, including actions for damages and suits for injunctions and specific
performance, available under applicable laws.

16.4. Effect of Breach.

The breach of any of the covenants, conditions, or restrictions contained in this Declaration
- shall not defeat or render invalid the lien of any mortgage or deed of trust made in good faith for
value as to any Lot or Lots or portions of Lots, but these covenants, conditions and restrictions
shall be binding upon and effective against any such mortgagee or trustee or Owner thereof, whose
title thereto is or was acquired by foreclosure, trustee’s sale or otherwise.

16.5. Delay and Non-Waiver.

No delay or omission on the part of Declarant, the Association, or the Owners of other Lots
in exercising any right, power or remedy herein provided in the event of any breach of the
covenants, conditions or restrictions herein contained shall be construed as a waiver thereof or
acquiescence therein; and no right of action shall accrue nor shall any action be brought or
maintained by any one whatsoever against Declarant and no right of action except specific
performance shall accrue nor shall any other right of action be brought or maintained by anyone
whatsoever against the Association on account of their failure to bring any action on account of
any breach of these covenants, conditions or restrictions, or for imposing restrictions herein which
may be unenforceable by Declarant or the Association.

16.6. Right of Enforcement.

‘Except as otherwise provided herein, any Owner, Association or Declarant shall have the
right to enforce the provisions hereby against any portion of the Real Property and against the
Owners thereof. '
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16.7. Violations and Nuisances.

The failure of any Owner of a Lot to comply with any provision hereof, or with any
provision of the Project Documents, is hereby declared a nuisance and will give rise to a cause of
action in Declarant, the Association, or any Owner for recovery of damages or for negative or
affirmative relief or both.

16.8. Violations of Law.

Any violation of any State, municipal or local law, ordinance or regulation pertaining to
ownership, occupation, or use of any portion of the Real Property is hereby declared to be a
violation of this Declaration and subject to any and all enforcement procedures set forth in this
Declaration. :

16.9. Rights Cumulative. .
Each remedy provided for herein is cumulative and not exclusive.
ARTICLE 17 |

ANNEXATION OF OTHER PROPERTY

17.1. Righ(t of Declarant to Annex Other Properties.

Declarant reserves the right to annex any abutting, adjoining or contiguous real property
into the Subdivision. Such annexation shall be accomplished by filing a Supplemental Declaration
in the records of Canyon County, Idaho, describing the property to be annexed (the “Annexed
Property”) and specifically subjecting such property to the terms of this Declaration, as may be
modified to reflect any special circumstances in connection with such annexed property. Such"
Supplemental Declaration shall not require the consent of voting members, but shall require the
consent of the owner of such property, if other than Declarant; provided, however, that the addition
of any Annexed Property must be consistent with the general purposes and intent of the Project
Documents. Declarant is not obligated in any manner by this Declaration to annex additional real
property to the Real Property or to annex any particular tract, or to annex: tracts in any particular
sequence, or to annex contiguous tracts any such annexation shall be effective upon the recording
of such Supplemental Declaration. ,

17.2. Supplement.

The additions authorized by the provisions of this Article shall be made by recording in the
Canyon County Recorder’s office a Supplemental Declaration with respect to any Annexed
Property, which shall extend the jurisdiction of this Declaration to the Annexed Property and shall
be executed by the fee title holder(s) of such Annexed Property, as well as by Declarant. In addition,
each supplement for Annexed Property shall contain such Restrictions as are not inconsistent with
the intent and purpose of this Declaration. Upon recording any supplement for Annexed Property,
the provisions of this Declaration (except as modified, altered, limited, or supplemented in the
supplement) shall apply to such Annexed Property as if such Annexed Property had been part of
the Real Property upon the effective date of this Declaration.
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17.3. De-Annexaﬁon.

Declarant may delete all or a portion of the property described on Appendix A and any
Annexed Property from coverage of this Declaration and the jurisdiction of the Association, so
long as Declarant is the owner of all such property being de-annexed, and provided that a notice of
de-annexation is filed in the records of Canyon County, Idaho, describing the property to be de-
annexed and specifically excepting such property from the terms of this Declaration.

17.4. Amendment.

- This Article 17 shall not be amended without the pnor consent of the Declarant so long as
Declarant owns any portion of the Subdivision.

ARTICLE 18

GENERAL PROVISIONS
18.1. Severability. ‘

Invalidation of any one or more of the provisions of this Declaration by judgment or court
order shall in no way affect any other provision which shall remain in full force and effect.

18.2. Duration and Amendment.

The provisions of this Declaration shall be perpetual, subject only to extinguishment by -

the holders of such restrictions as provided by law. Until the recordation of the first deed to a
Lot, the provisions of this Declaration may be amended, modified, clarified, supplemented

- added to or terminated by Declarant by recordation of a written instrument setting forth such
amendment. After the recordation of the first deed to a Lot, any amendment to this Declaration,
other than to this Article 18, shall be by an instrument in writing signed by the president and
secretary of the Association certifying that such amendment has been approved by the vote or
written consent of seventy-five percent (75%) of the total voting power of the Association, and
such amendment shall be effective upon its recordation in the records of Canyon County, Idaho.
Easements herein granted and reserved shall not be amended except by instrument signed and
acknowledged by all of the Owners of the property concerned, and by the Association. Any
-amendment of this Declaration approved in the manner specified above shall be binding on and
effective as to all Owners and their respective properties notwithstanding that such Owners
may not have voted for or consented to such amendment. Such amendments may add to and
increase the covenants, conditions, restrictions, and easements applicable to the Real Property
but shall not prohibit or unreasonably interfere with the allowed uses of such Owner’s property
which existed prior to the said amendment.

18.3. No Right of Reversion.

Nothing in this Declaration, or in any form of deed which may be used by Declarant, in
selling the Subdivision, or any Lot or part thereof, shall be deemed to vest or reserve in Declarant
or the Association any right of reversion or reentry for breach or violation of any one or more of
the provisions hereof.
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18.4. Rights of Mortgagees Relating to Maintenance.

At any time that any part of the Common ‘Area, or any other part of the Subdivision, or
any Structure, Residence, Lot, or other building or improvement located thereon is not in
accordance with this Declaration or the Association’s Bylaws or is not properly maintained and
kept in good order and repair to the extent reasonably necessary to protect and preserve the
appearance and value thereof and the appearance and value of the remainder of the Subdivision,
then the record owner of any mortgage or trust deed upon any part of the Real Property or
Residence or building thereon, upon giving written notice as hereinafter provided, shall be
entitled to exercise the rights of the Owner-mortgagor of such property as a Member of the
Association (to the exclusion of such Owner-Mortgagor) including the right to vote at all
regular and special meetings of the Members of the Association for a period of one (1) year
following the date of such notice. During said period of time mortgagees shall be given notice
of all regular and special meetings of the Association, and the Owner-mortgagor shall
receive such notice also and may attend such meeting as an observer. Said notice shall
quote this paragraph and shall be sent by certified United States mail, return receipt
requested, to the Owner-mortgagor, with a copy by regular mail to the Association at the
last-known address of each.

18.5. Loss of Property.

In order to protect and preserve the appearance and value of the Real Property, each Owner
is required to immediately commence, and diligently pursue without delay, the repair or rebuilding
of his Residence or other Structure after any loss to it.

' 18.6. Notices.

Unless otherwise provided herein, any notice required to be sent to any Member or Owner
under the provisions of this Declaration shall be deemed to have been properly sent when mailed,
prepaid, to the last address provided to the Association in writing by the person who appears as
Member or Owner on the records of the Association at the time of such mailing.

18.7. Assignment.

If the Declarant conveys its title all or part of the Lots to a third party and designates in
such conveyance that such party shall be the successor Declarant then such successor Declarant
shall have all duties, rights, powers, and reservations of the Declarant contamed in this
Declaration upon the acceptance and recording of such conveyance.

18.8. Contflicting Provisions.

In case of any conflict between this Declaration and the Bylaws, this Declaration shall
control.

18.9. Mortgage Protection.

Notwithstanding any other provision of this Declaration, no amendment of th1s
Declaration shall operate to defeat or render invalid the rights of the beneficiary under any first
“deed of trust or first mortgage upon a Lot made in good faith and for value, and recorded prior

b
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to the recordation of such amendment, provided that after the foreclosure of any such deed of
trust or mortgage such Lot shall remain subject to this Declaration.

18.10. Owners’ Further Acknowledgements.

By accepting a deed to any Lot contained within the Real Prdperty, each Owner
acknowledges and agrees that Owner has read and understands the Project Documents.

o
IN WITNESS WHEREOQOF, the undersigned has executed this Declaration thisl day of
July, 2022. ° .

DECLARANT:

Estates 81, LLC, an
Idaho limited liability co

State of IDAHO )

_ ss.
County of i SZL_()L )

pul
On this. 1O day of QU\U\ , in the year of 2022, before me, the undersigned,
a Notary Public for and in said state, pefsonally appeared fMadr . Do , known or
identified to me, to be the manager or a member of the limited liability company that executed the
. instrument or the person who executed the instrument on behalf of said limited liability company
and acknowledged to me that such limited liability company executed the same.

" HAILEY SANCHEZ |
conmz_sns\wpﬁﬂgom Notary Public for \ 0\(})00
STATE OF IDAHO My commission expires: __ OS[oH 1oL S

§ MY COMMISSION EXPIRES 05/07/2025

Residing: Meridian
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‘ APPENDIX A
ESTATES AT WEST HIGHLANDS SUBDIVISION
LEGAL DESCRIPTION

EXHIBIT “A”
Legal Description

For APN/Parcel ID(s): 37577000 0

A parcel of Land located in the Southwest 1/4 of Section 31, Townsth 5 North, Range 2 West, Boise Meridian, Canyon
County, Idaho and described as follows:

Basis of bearing being the West line of said Southwest quarter derived from found monuments and taken as North
00°01°01” West.

Beginning at a brass cap monument marking the Southwest corner of said Section 31;
thence

Along the West line of said Southwest 1/4 North 00°01°01”* West, a distance of 2,640.22 feet to a 1/2 inch rebar marking
the West 1/4 corner of said Section 31;

thence

Along the North line of the Northwest 1/4 of said Southwest 1/4 North 89°30°54” East, a distance of 1,289.56 feet to a
brass cap monument marking the Northeast corner of said Northwest 1/4 Southwest 1/4;

thence

Along the North line of the Northeast 1/4 Southwest 1/4 North 89°33°45” East, a distance of 207.12 feet;

thence )

Along the arc of a non tangent curve to the left, of which the radius point lies North 79°52°55" East, a radial distance of
2,914.85 feet and having a chord bearing of South 12°18°02” East, 222.01 feet;

thence

Southerly along the arc, through a central angle of 04°21°54” a distance of 222.06 feet;

thence

South 14°28°59” East, a distance of 1,138.19 feet to a 5/8 inch rebar;

thence

South 29°28°30” West, a distance of 397.87 feet;

thence

South 88°03°58" West, a distance of 1,200.14 feet;

thence

North 56°31726” West, a distance of 12.01 feet to the centreline of a ditch;

thence

Along said centreline the following four (4) calls:

Along the arc of a non tangent curve to the left, of which the radius point lies South 56°31°26”, a radial distance of 52.18
feet and having a chord bearing of South 12°39°22” West, 37.09 feet;

AN

Southerly along the arc, through a central angle of 41°38°25”, a distance of 37.92 feet;

South 08°08’53" East, a distance of 702.74 feet along the arc of a curve to the right having a radius of 732.29 feet, an arc
length of 131.81 feet, a central angle of 10°18°47”, and a chord bearing South 02°59°30°* East, a distance of 131.63 feet;
South 02°09°55” West, a distance of 86.33 feet to a point on the South line of the Southwest 1/4 of said Section 31,
thence

Leaving said centreline and along said South line South 89°33’3 5" West, a distance of 517.65 feet to the POINT OF
BEGINNING.

Excepting therefrom: That portion of the above legal description platted as THE ESTATES NO.1 AT MEADOW PARK,
according to the Official Plat thereof filed in Book 40 of Plats at Page 49, Records of Canyon County, Idaho.
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APPENDIX B
ESTATES AT WEST HIGHLANDS SUBDIVISION

PLAT
{
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‘ APPENDIX C
SHARED IRRIGATION FACILITIES AGREEMENT

DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS, AND EASEMENTS - 40



2022-036031

. RECORDED
RECORDING REQUESTED BY AND 07/25/2022 12:36 PM
WHEN RECORDED RETURN TO: CHRIS YAMAMOTO
. CANYON COUNTY RECORDER
Estates 81, LLC Pgs=10 EHOWELL $37.00
Attn.: Donald Newell TYPE: AGR

P.O. Box 1939 ELECTRONICALLY RECORDED

FIDELITY NATIONAL TITLE - BOISE

Eagle, Idaho 83616

(Space Above For Recordex:’s Use)

SHARED IRRIGATION FACILITIES AGREEMENT

This Shared Irrigation Facilities Agreement (“Agreement’) is made thng_{léw of July,
2022, by and between West Highlands Subdivision Homeowners Association, Inc., an Idaho
non-profit corporation, which has an address of 3140 W. Belltower Drive, Meridian, Idaho
83646 (“WH HOA”>), and Estates 81, LLC, an Idaho limited liability corporation, which has an
address of P.O. Box 1939, Eagle, Idaho 83616 (“Estates 817)

" RECITALS -

A WH HOA is the homeowners association responsible for, among other things, the
maintenance and operation of common areas and other imprévements located in The Estates No.
1 at Meadow Park Subdivision, located in Middleton, Idaho, and more particularly described as
follows (hereinafter “West Highlands Subdivision™):

/
i All real property within the Plat of The Estates No. 1 at Meadow Park, according
to the official Plat filed as Instrument No.2008001722 on _January 3%, 2008, Book
40 of Plats at Page 49, records of Canyon County, Idaho;

B. 'WH HOA operates and maintains a pressure 1rr1gat10n water supply system for
use within West Highlands Subdivision (the “West Highlands System”).

C. Estates 81 is the owner and developer of certain real property in the city of
Middleton, Ada County, Idaho more particularly described as follows (the “Estates 81
Subdivision):

1 All of the real property wifhing the Plat of Estates at West Highlands Subdivision
No. 1, according to the official Plat filed as Instrument No. 2022-034621 on July
14, 2022, Book 54 of Plats at Page 37, records of Canyon County, Idaho.

D. Estates 81 intends to devclop 81 lots and construct a pressure irrigéﬁon water
~ supply system (the “Estates 81 System™) in the Estates 81 Subdivision. The Estates 81 System
was planned with the intention of connecting to the West Highlands System.

E. WH HOA owns water shares for 33.9 irrigable acres through Black Canyon
Irrigation District (“BCID”) for irrigation within West Highlands Subdivision (the "WH HOA

SHARED IRRIGATION FA.CILITIES AGREEMENT Page 1 of 10
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RECORDING REQUESTED BY AND
WHEN RECORDED RETURN TO:

Electronically Recordad
Estates 81, LLC ‘ Stamped First Page Now
Atin.. Donald Newell incorporated As Part of

P.O. Box 1939 .
Fagle, Idaho 83616 The Original Document

(Space Above For Recorder’s Use)

SHARED IRRIGATION FACILITIES AGREEMENT

This Shared Irrigation Facilities Agreement (“Agreement”) is made this7S ~day of July,
2022, by and between West Highlands Subdivision Homeowners Association, Inc., an Idaho
non-profit corporation, which has an address of 3140 W. Belltower Drive, Meridian, Idaho
83646 (“WH HOA”), and Estates 81, LLC, an Idaho limited liability corporation, which has an
address of P.O. Box 1939, Eagle, Idaho 83616 (“Estates 81) ‘

- RECITALS -

A. WH HOA is the homeowners association responsible for, among other things, the
maintenance and operation of common areas and other improvements located in The Estates No.
1 at Meadow Park Subdivision, located in Middleton, Idaho, and more particularly described as
follows (hereinafter “West Highlands Subdivision™):

i All real property within the Plat of The Estates No. 1 at Meadow Park, according
to the official Plat filed as Instrument No0.2008001722 on_January 3%, 2008, Book
40 of Plats at Page 49, records of Canyon County, Idaho;

B. WH HOA operates and maintains a pressure irrigation water supply system for
use within West Highlands Subdivision (the “West Highlands System”).

C. Estates 81 is the owner and developer of certain real property in the city of
Middleton, Ada County, Idaho more particularly described as follows (the “Estates 81
Subdivision):

L All of the real property wifhing the Plat of Estates at West Highlands Subdivision
No. 1, according to the official Plat filed as Instrument No. 2022-034621 on July
14, 2022, Book 54 of Plats at Page 37, records of Canyon County, Idaho.

D. Estates 81 intends to dévelop 81 lots and construct a pressure in‘igdﬁon water
- supply system (the “Estates 81 System™) in the Estates 81 Subdivision. The Estates 81 System
was planned with the intention of connecting to the West Highlands System.

E. WH HOA owns water shares for 33.9 irrigable acres through Black Canyon
Irrigation District (“BCID”) for irrigation within West Highlands Subdivision (the "WH HOA

SHARED IRRIGATION FACILITIES AGREEMENT Page 1 of 10



Water"), and Estates 81 owns water shares for 35.6 irrigable acres through BCID for irrigation
for the 81 planned lots within the Estates 81 Subdivision (the “Estates 81 Water”).

F. The West Highlands System and the Estates 81 System, when connected, will
share certain facilities necessary for the delivery of BCID water to each system, including
without limitation a pump station and associated facilities at the BCID canal (“Shared
Facilities™).

G. Estates 81 and WH HOA desire to enter into this agreement to address their
respective rights and responsibilities for the construction, operation, maintenance, repair,
replacement, and management of the West Highlands System and any Shared Facilities to
provide pressunzed irrigation water to Estates 81 Subdivision and West Highlands Subdivision.
For clarity, this Agreement governs the parties respective rights and obligations to collectively
manage, operate, and maintain the Estates 81 System, the Estates 81 Water, and the Shared
Facilities.

AGREEMENT

NOW, THEREFORE, for and in consideration of mutual covenants contained herein,
including the above recitals, Association and Estates 81 hereby agree as follows:

1. Operation of Systems. According to the terms and conditions set forth in this
Agreement, WH HOA and Estates 81 shall construct, operate, maintain, repair, replace, and
manage (collectively “Operate ’) the Shared Facilities as follows:

‘a. Initial Operation. WH HOA shall Operate the West Highlands System to
provide pressurized irrigation water to West Highlands Subdivision until Estates 81 records its
first phase plat, consisting of 41 lots (“Phase One Plat”).

b. Subsequent Operation. Upon recordation of the Phase One Plat, Estates 81
and WH HOA shall Operate the Shared Facilities to deliver both WH HOA Water and the
Estates 81 Water to the Shared Facilities. WH HOA shall have primary responsibility to Operate
any Shared Facilities, but WH HOA and Estates 81 may agree in a separate writing that WH
HOA or Estates 81 may Operate any Shared Facilities in whole or in part. The party responsible
to Operate any Shared Facilities may, in its discretion, take any and all actions reasonably
necessary to Operate such Shared Facilities to deliver WH HOA Water and the Estates 81 Water
to the Shared Facilities, including without limitation the following:

i. Maintaining the power utility account(s), power connection(s) and

meter(s) for the Shared Facilities;

1i. Providing for routine inspection, service, and ordinary maintenance
and repairs of the Shared Facilities so as to ensure their contlnued safe
and reliable operation;

iii. Arranging for necessary extraordmary repairs including, without
limitation, replacing significant system components of the Shared
Facilities;

SHARED IRRIGATION FACILITIES AGREEMENT ‘ Page 2 of 10



iv. Timely payment of all power bills and invoices for routine service, and
ordinary maintenance and repairs of the Shared Facilities; and

v. Coordinating with the timely payment of costs associated with
necessary extraordinary repairs of the Shared Facilities.

c. Emergency Shared Facilities Operations. During any time that WH HOA
or Estates 81 is unable or unwilling to Operate the Shared Facilities for which it is responsible, or
during an emergency, the other party may Operate the Shared Facilities, and in such case shall
have full right of access to the Shared Facilities, together with full power and authority to take
any actions and enter into any agreements with contractors necessary to ensure continued safe
and reliable operation of the Shared Facilities. An emergency includes the failure of the Shared
Facilities to deliver water upon demand at a time when WH HOA or Estates 81, as the case may
be, is unable or unwilling to exercise its primary responsibility for the Shared Facilities or are
otherwise unable to consult with each other concerning the remedial action to be taken.

2. Easement for Operation of Shared Facilities. In consideration and furtherance
of this Agreement, Estates 81 and WH HOA grant to each other non-exclusive perpetual
reciprocal easements over, on, across and through the common areas within Estates 81
Subdivision and the West Highlands Subdivision over which the Shared Facilities are located for
the limited purpose of Operating the Shared Facilities, and for no other purpose whatsoever.

3. Operating Costs and Expenses. WH HOA and Estates 81 shall be responsible
. for costs and expenses related to the Shared Facilities, as follows:

a. Allocation of Shared Costs. WH HOA and Estates 81 together shall pay
all costs and expenses related to the Shared Facilities (“Shared Costs”), except that any costs or
expenses incurred as a result of the negligent act or omission or willful conduct of one of the
parties shall be borne by that party. Shared Costs shall be allocated between WH HOA and
Estates 81 on a pro rata basis according to the number of recorded lots in each of their respective
subdivisions. Notwithstanding the foregoing, for the first calendar year in which the Estates 81
Phase One Plat is recorded, costs shall be prorated as of the recording date and with Estates 81
allocated 81 lots (irrespective of the fact that that the phase one plat will only contain 41
recorded lots).

b. Maintenance Budget. WH HOA and Estates 81 shall set a reasonable
estimated annual budget to Operate the Shared Facilities in accordance with the pro rata
allocation of costs and expenses set forth in Section 3(a) above The parties shall cooperate to set
an annual projected budget, and to mutually approve the same, by December 31% of each year.
Such budget may include a reasonable amount to be held in reserves for unexpected costs and
emergency repairs, and for capital improvements that may be needed.

c. Reimbursement of Shared Costs. Unless otherwise agreed to in writing by
WH HOA and Estates 81, reimbursement of Shared Costs according to the terms set forth in
Section 3.a above shall occur within fifteen (15) days after the reimbursing party’s receipt of
copies of the associated bills or invoices. Except in the case of a bona fide emergency, no

necessary extraordinary repairs exceeding $1,000.00 are to be made and no related costs or
o
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expenses shall be incurred without prior consultation between WH HOA and Estates 81 and at
least five (5) days to review relevant information and documentation.

d. Penalty for non-payment of Shared Costs. Unless otherwise agreed to in
writing by WH HOA and Estates 81, a party shall not be entitled to any water using the Shared
Facilities if such party fails to reimburse the other party for any Shared Costs under this
Agreement within sixty (60) days after receipt of a written notice of default.

e. Damages and Costs Incurred During Construction of Estates 81
Subdivision. If, during the initial construction of the Estates 81 Subdivision and as a result
thereof, any of the Shared Facilities are damaged or relocated, Estates 81 shall be responsible for
all costs and expenses associated-with repairing such damage and relocating the facilities.

4, Systems Coordination and Cooperation. WH HOA and Estates 81 shall, in
good faith and as reasonably necessary to providle WH HOA Water to WH HOA and the Estates
81 Water to Estates 81, to the full extent authorized, agree to-protocols, programs, rules, and
regulations (such as a rotation program) for the delivery of water using the Shared Facilities.
The parties further agree to execute, file and deliver any instruments, and shall do and perform
all other acts, as may be reasonably required to properly authorize the diversion and delivery of
irrigation water using the Shared Facilities as contemplated herein. Until otherwise amended or
modified in writing by the parties hereto, WH HOA and Estates 81 agree to the following water
schedule: (i) even numbered addresses shall only water on even numbered days, and (ii) odd
numbered addresses shall only water on odd numbered days. Further, the parties hereby
designate the following individual(s) as their respective authorized representative to facilitate
management of irrigations issues related to the Shared Facilities, including without limitation,
pump cleanout, low water pressure complaints, and pump shutoff due to inadequate water
coming from BCID: . '

WH HOA:
Phone:
Phone:
Estates 81: | Develoi)er Services, Attn: Jean Cariaga

Phone: (208) 939-6000

5.  Compliance with law. WH HOA and Estates 81 shall Operate the Shared
Facilities in accordance with applicable laws and regulations, and each shall be responsible for
their own respective compliance with applicable laws and regulations. A party shall not be
entitled to delivery of any irrigation water until and unless such party is in compliance with all
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applicable laws and regulations related to the delivery of their water. | Each party shall be entitled
to delivery of BCID water only to the extent authorized by BCID.

6. Termination. This Agreement shall be in effect for an indefinite term; provided,
however, that this Agreement may be terminated by WH HOA or Estates 81: (i) upon WH HOA
or Estates 81°s Material Breach of this Agreement(hereinafter defined); (ii) by delivering written
notice of termination to the other party at any time after the Shared Facilities have been shut
down at the end of any irrigation season up to thirty (30) days prior to the date upon which the
Shared Facilities are reactivated for the following irrigation season; or (iii) in the event this
Agreement, or any provision hereof, is determined to be invalid by a court of competent
jurisdiction. In the event this Agreement is terminated as provided for herein, the parties shall
remain obligated to pay their share of any Shared Costs incurred by another party prior to the
date of termination, and the parties shall, each at their sole expense, shall be responsible to obtain
any and all consents and approvals which may be required to authorize the diversion and
delivery of irrigation water to their respective systems by means other than the Shared Facilities.
The occurrence of any of the following shall constitute a Material Breach of this Agreement:

a. Failure to pay any portion of Shared Costs due to another party as and
when specified herein within sixty (60) days after written notice is served upon the defaulting
party, which notice shall specify the sums then due; and '

b. Failure to timely observe or perform any of its other covenants,
agreements, or obligations hereunder within sixty (60) days following written notice delivered to
the defaulting party, which notice shall specify the matters then in default.

7. Remedies. In the event of a default, each party shall have the right to bring an
action at law against the other party to collect any sums due as provided herein, or exercise any
other remedy, at law or in equity, now or hereafter available.

8. Binding agreement; runs with the land. This Agreement shall be recorded in

- the real property records of Canyon County, Idaho and shall run with the land and be binding
upon and shall inure to the benefit of the parties to this Agreement and their respective
successors, heirs, and assigns. The parties agree that Estates 81 may, without WH HOA consent
, or approval, assign all of its rights and obligations under this Agreement to one or more
homeowners associations created for the Estates 81 phases being constructed.

9. Notices. Ahy notice authorized or required to be given hereunder shall be
sufficiently served or given for all purposes if delivered personally or sent by United States
certified mail, return receipt requested, addressed to the party in question as follows:

WH HOA: West Highlands HOA
3140 W. Belltower Drive
Meridian, Idaho 83646
Estates 81: Estates at West Highlands HOA, Inc.

9601 W. State St. Boise, ID 83714-4021
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All notices required or desired to be given under this Agreement shall be deemed given upon
hand delivery or upon deposit in the United States Mail, postage prepaid. Any party shall be
entitled to change the address for service of notice hereunder by serving upon the other parties,
in the manner described above, a notice specifying the new address.

10.  Water Rights. As set forth in the recitals, WH HOA and Estates 81 each possess
_certain water rights appurtenant to their respective real property. Nothing contained in this
Agreement shall be construed to affect or convey the individual or separate water rights of
the parties, regardless of where the water may be stored or transferred.

11.  Additional Covenants. (a) No party may install landscaping or improvements
that will impair the access to or use of the Shared Facilities as intended; (b) each of the parties
agrees not to do anything that might contaminate or overstrain the Shared Facilities; (c) each of
the parties agrees to use only as much water as is needed on their subdivisions, and not to waste
. or abandon the water; and (d) both parties agree that the lack of sufficient water delivered or
early cutoff of water by BCID (or any resulting effects) will not be deemed as a breach of this
contract. ‘

12.  Estates 81 Representations, Covenants and Warranties. Estates 81 hereby
represents, covenants and warrants as follows:

a. All cost to connect to the current system will be paid by Estates 81.

b. Estates 81 has inspected the pump and pressurized irrigation system and has
determined it to be fully operational. Any additional maintenance/repair costs
shall be shared as set forth in this agreement.

c. No additional investments are needed to bring the pressurized irrigation
system up to operational readiness.

d. Estates 81 has analyzed the potential impact of adding the proposed 81 lots to
the system and has determined that the system can adequately service both
parties.

e. If, in the future (though the first full water season the Estates 81 Subdivision
is fully built out), it is reasonably and fully determined that the current
pressurized irrigation system cannot sufficiently service the two parties (with
the specific exception of the amount of water delivered at the headgate by
BCID), Estates 81 will be solely responsible for making the necessary |
upgrades. -

f. Estates 81 will, when connecting to the existing system, add such equipment
as is required to enable water to be shut off individually to the West Highlands

N Subdivision and Estates 81 Subdivision in case of emergency, needed repairs,
or maintenance. This covenant is intended to address issues arising out of the
delivery of water to one but not both of the parties, so that water can be shut
off that party and the other party can continue to use the pressurized system.

g. During the initial buildout of the Estates 81 Subdivision, Estates 81 shall
develop the exterior of the pumphouse and the area around the pumphouse,
including initial cosmetic maintenance and repairs on the pumphouse and roof
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shingles. Thereafter, such maintenance and repair costs shall be allocated to
the parties pursuant to Paragraph 3(a) above. -

13.  Attorney fees. In the event either party to this Agreement brings any action or
suit against the other party to this Agreement by reason of any actual or alleged breach of any of
the covenants, agreements or provisions on the part of the other party arising out of this
Agreement, then in that event the prevailing party shall be entitled to have and recover from the
other party all costs and expenses of the action or suit, including costs and attorney fees to be
determined by the Court.

14.  Entire Agreement. This Agreement contains the entire agreement of the parties
and no representations, inducements, promises or agreement, oral or otherwise, not embodied
herein, shall be of any force or effect.

| 15.  Modifications in writing. This Agreement may only be amended, modified or
changed by written document signed by the parties to this Agreement.

16.  Counterparts. This Agreement may be executed in counterparts, each of which
shall constitute an original, and all together shall constitute one and the same Agreement.

_ 17.  Recitals incorporated. The recitals of this Agreeinent are true and correct and
incorporated herein by reference and made a part hereof.

18.  Headings. The headings used herein, and the order of the paragraphs, are for
convenience only, are not a part of this Agreement, and shall not be used in interpreting it.

19. - Applicable Law. Venue; Governing Law. In the event any legal proceeding
shall be instituted between them, such legal proceeding shall be instituted in the courts of the
County of Canyon, the State of Idaho, and each of the Parties agree to submit to the jurisdiction
of such courts. It is further agreed that this Agreement shall be governed by the laws, including
conflicts of laws, of the State of Idaho as an agreement to be performed within the State of Idaho.

20. Severability. If any term or provision of this Agreement shall, to any extent be
determined by a court of competent jurisdiction to be invalid or unenforceable and such terms
may not be modified or cured, the remainder of this Agreement shall not be affected thereby, and
each term and provision of this Agreement shall be valid and be enforceable to the fullest extent
permitted by law; and it is the intention of the Parties hereto that if any provision of this
Agreement is capable of two constructions, one of which would render the provision void and
the other of which would render the provision valid, the provision shall have the meaning which
renders it valid.

21.  Recording. This Agreement shall be recorded in the official records of
Canyon County, Idaho.

22.  Authorized Agent. Each party signing this Agreement represents and warrants
that he/she has authority to do so on behalf of the e::iity for which he/she signs, and that his/her
signature hereon serves to bind said entity to the terms of this Agreement
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IN WITNESS WHEREOF, the parties have executed this Agreement effective as of thé
date set forth on page 1, above.

/

WEST HIGHLANDS
HOMEOWNERS, ASSOCIATION, INC.

’ Vs
By (/> %OV/Q

, President

STATE OF IDAHO )

: SS.
COUNTY OFGA&H‘Gg )
On this 15 day of Jul , 2022, before the undersigned notary public in and for
the said state, personally appeared “(homgne: SRS , known or identified to me as

the president of West Highlands Homeowners Association, Inc., and acknowledged to me that he
executed the same for said corporation. '

IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year first

above written. /\)‘&u‘/‘ X
Sz

“HAILEY SANCHES Notary Public for Idaho o

COMMISSION # 20190373 Residing at: = W\-Lnﬂ()\{&f\.l WO
NOTARY PUBLIC My Commission expires: - i
STATE OF IDAHO v P 0SISY (w1 s

Il IRES 05/07/2025

ESTATES 81, LLC

Residing: Meridian
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STATE OF IDAHO )
(WY

: ss. Mu.

COUNTY OF€ANYON )

.5 ,‘ ‘
On this 7/5 day of ¢ N \g) 2022, before the undersigned notary public in and for the said
state, personally appeared Matt Drown, known or identified to me as a manager of Estates 81,
LLC, and acknowledged to me that he executed the same for said limited liability company.

* IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year first above
written.

Notary Public for Idaho HAILEY SANCHEZ
_ COMMISSION # 20190873
Residingat: __\ YAdhion, \Q Lo |
] MY COMMIS3ION EXPIRES , '

g Rl B S s

My Commission expires: 0> / N \7/(37,&
Residing: Meridian
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AGREED AND CONSENTED TO BY ESTATES AT WEST HIGHLANDS SUBDIVISION
HOMEOWNERS ASSOCIATION, INC..

Estates at West Highlands Subdivision Homeowners Association, Inc. an Idaho nonprofit
corporation now existing or to be incorporated by Estates 81, hereby consents to the enclosed
Agreement, effective as of the date of execution hereof and ratified as of the date of
incorporation of Estates at West Highlands Subdivision Homeowners Association. Inc. This
signature shall be binding upon any Home Owners Association (whether now existing or later
created) for the Estates 81 Subdivision, and such Home Owners Association shall be deemed to
have agreed to this Agreement at such time as the Home Owners Association is incorporated or
created. : '

Estates at West Highlands Subdivision Homeowners Association, Inc.

TATE OF IDAHO )

. S8,
COUNTY OF CANYON. )

On this .S Zday of ) U‘\g 2022, before the undersigned notary public in and for
the said state, personally appeared Matt Drown, known or identified to me as the incorporator of
Estates at West Highlands Subdivision Homeowners Association, Inc., and acknowledged to me
that he executed the same for said company.

. IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year first
above written. .

Notary Public for Idaho

Coumssox s arger Resdng ot (Wardkive, 10
STATE OF IDAHO My Commission expires: __0Sis* 1747 s

MY COMMISSION EXPIRES 05/07/2025 |

Residihg: Meridian
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-Estates 81, LLC
-City of Middleton

» BLAINE A. WOMER

CIVIL ENGINEERING

Estates at West Highlands
Subdivision No. 1
Middleton, idaho

Storm Drainage Facility
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Maintenance Manual

Prepared By:

Andrew Newell, P.E.

Blaine A. Womer Civil Engineering
4355 W. Emerald Street, Suite 145
Boise, ID 83706

(208) 593-7555
andrew@bawce.com

September 16, 2021
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INTRODUCTION

The purpose of this manual is to assure the continued, successful operation of the storm
drainage system that collects, transports, and disposes storm water run-off for this "
development. The primary purpose of the storm water facility is for storm water
remediation. Any additions to the facility (such as trail pathways or additional
landscaping) should be considered temporary and may be removed when heavy
maintenance of the facility is needed. Replacement of these items will be the
responsibility of the Estates at West Highlands Subdivision Homeowners Association
(HOA).

Phase 1 of the residential subdivision includes 49 lots: 44 single-family residential lots
and 5 common lots. The proposed improvements to the site include roadways,
sidewalks, lot grading, and site utilities.

SYSTEM DESCRIPTION

The site's proposed storm drain system consists of curb and gutter, inlets, storm drain
manholes, pipes and sand and grease traps. The storm water within the project site
sheet flows to the curb and gutter, where it is channeled to the inlets. Storm water is
then conveyed through a manhole and pipes, through a sand and grease trap and finally
a retention pond. Like most systems, the storm drainage facilities at this site require
periodic maintenance to assure continued performance of the system components.

O&M RESPONSIBILITY

The maintenance duties for the storm water system exist under two categoriés: heavy
duty maintenance and light duty maintenance. The heavy duty maintenance will be the
responsibility of the City of Middleton. The light duty maintenance will be conducted by
the HOA. B

Heavy Duty Maintenance

it will be the responsibility of the City of Middleton to maintain and repair the storm
drainage system components within the public right-of-way and easements shown on
the Estates at West Highlands Subdivision No. 1 - Final Plat. The City of Middleton shall
have the right to maintain and repair the storm water drainage system including, but
not limited to, the curb and gutter, inlets, retention pond, storm drain manholes and
pipes.

Light Duty Maintenance

It will be the responsibility of the HOA to maintain landscape areas within the public
right-of-way and easements including:



e (Care for grass within the public right-of-way and storm drainage easements
during the growing season. Grass should be cut per the landscaper's
recommendation to provide adequate cover of the roots and reduce the effects
of evaporation. :

"o Keep shrubs and trees pruned or trimmed as needed to reduce overgrowth.

e Maintain and repair the pressurized irrigation system on an annual basis to
ensure the proper irrigation of vegetation in planted areas. The irrigation system
shall be drained prior to the winter months to reduce damage caused by
freezing.

¢ C(Clean trash and debris within the subdivision as needed.

o Inspect pond banks on monthly basis for erosion and rodent holes and repair as
necessary.

¢ Inspect pond for standing water or wet spots that may result from clogged
orifices and remove debris as necessary.

¢ Provide weed control within the detention pond to prevent overgrowth.

* Remove sediment accumulation from pond infiltration area and rake/till sand for
positive drainage.

At a minimum, storm water facilities should be monitored according to the checklist
found in the Appendix. Any maintenance activities should be recorded on the checklist
including who performed the activity and an, approximate amount of materials
removed. More frequent maintenance may be necessary, so periodic inspections should
be performed to monitor the level of trapped debris or nonfunctioning storm drainage
systems. The HOA should contact the City of Middleton if it has determmed that a storm
drainage component has failed or is not functlonlng properly. -

COMPONENT MAINTENANCE |

Operation and maintenance of the storm water facilities at Estates at West Highlands
Subdivision - No. 1 shall be governed by this Manual for the storm drainage system,
which may only be modified at the direction of the Board of the HOA, with written
approval by the City of Middleton.

DRAINAGE

There shall be no interference with the established drainage pattern over any portion of
~ the property unless an adequate alternative provision is made for proper drainage and
~is first approved in writing by the City of Middleton. For the purposes hereof,
"established" drainage is defined as the system of drainage, whether natural or
otherwise, which exists at the time the overall grading of any portion of the property is
completed, or that drainage which is shown on any plans approved by the City of
Middleton, which may include drainage from common areas or any building lot in the
property.



CITY OF MIDDLETON RIGHT TO INSPECT AND MAINTAIN

The City of Middleton shall always have the right to inspect-the storm water drainage
system and perform any required maintenance and repairs.

CITY OF MIDDLETON APPROVAL OF AMENDMENTS

Any amendment of this' Manual for Storm Water Facilities having any direct impact or
effect on the City of Middleton storm water drainage system shall be subject to prior
review and approval by City of Middleton.

GRADING

The owner of any building lot within the property on which grading or other work has
been performed pursuant to a grading plan approved under applicable provisions of the
City of Middleton Code or by the HOA, shall maintain and repair all graded surfaces and
erosion prevention devices, retaining walls, drainage structures, means or devices which
are not the responsibility of the City of Middleton, or other publlc agency, and plantings
and ground cover installed or completed thereon.
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APPENDIX B - CHECKLISTS



Estates at West Highlands Subdivision No. 1
OPERATION & MAINTANENCE MANUAL

INSPECTION LIST
Il.acatlon
Inspection 1 Inspection 2 Inspection 3 Inspection 4
Date:
Time:
Approx. Date & Amount
of Last Rainfall:
Inspector:
Maintenance (tem Pass/Fail ry Comments

1. Control of nuisance water from lots and common areas to streets

2. Control of watering within pond landscape

1. Vegetation and ground cover adequate

2. Weed controf i

3. Unauthorized planting

4. Slope protection/erosion

5. Animal burrows

6. Inlet/Outlet pipe trash rack

a. Debris removal necessary

b. Corrosion control

7. Flow spreader

8. Energy dissipation at inlet (riprap)

9. Removal of litter and debris

10. Standing water or wet spots, source of water?

1. Encroachment of pond or easement area

2. Complaints from residents

3. Aesthetics .

a. Care for grass within the public right-of-way and storm drainage easements
during the growing season. Grass should be cut per the fandscaper’s
recommendation to provide adequate cover of the roots and reduce the
effects of evaporation.

b. Other (specify)

4. Clean trash and debris within the subdivision as needed.

5. Note forebay sidimentation depth, remove when depth exceed > 50% design.

6. Remove cobble and sediment accumulation from sand inflitration areas,
rake/till sand for positive drainage.

7. Any public hazards (specify)

b

Pressure Irrigation - Maintain and repair to ensure the proper irrigation of
vegetation in planted areas. The irrigation system shall be drained prior to
the winter months to reduce damage caused by freezing.

2. Outlet Control Structure

a. Low flow orifice obstructed

b. exessive sediment aculmulation in or around structure

¢. Condition of Structure

i. Minor spalling (<1")

ii. Major spalling (rebar exposed)

iii. Joint failure

iv. Water tightness

d. outfall pipe functioning

3. Other (specify)

Comments:




